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EDITORIAL NOTES. 


THE JUDICIARY AMENDMENTS as adopted by the legislature contain not 
only the provisions we referred to last month, but also an important 
clause providing for a receiver by the Supreme court of an order of the 
Circuit courts, in granting or refusing a new trial. It is provided that 
any such order may be brought before the Supreme court by a writ of 
certiorari. This will enable the Supreme court to review such orders o 
a Circuit court in the same way_as it now reviews similar orders made 
by Supreme court judges at the Circuit in Supreme court cases. It will 
give the parties in Circuit court cases as well as in Supreme court cases 
the benefit of the judgment of the Supreme court in banc upon the con- 
duct of the trial and upon the facts as well as the law. 

The question whether a verdict ought to have been directed is very 
different from the question whether the verdict should be set aside as 
against the weight of evidence, and the amount of the damages can be 
controlled on a motion for a new trial, but not on a writ of error. It is 
important that in all these matters Circuit court cases should be in the 
same position as cases in the Supreme court, and that they should not 
be left entirely to the decision of the trial judge. 


THE LEGISLATION OF 18985. 





We have before us copies of some 163 chapters of the acts of the legis- 
lature of 1895, and it may be useful to call attention to those that are 
especially interesting to lawyers. 

Chapter 1 provides that all corporations authorized to transact busi- 
ness in this state must file every year a list of officers and directors, 
with their residences and the date of their election, and also designate 
the business and location of the principal office of the company, and the 
state where it was organized. 

Chapter 2 is an important act of eighty-six sections, relating to and 
regulating the government of cities. 
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the division of towns, townships and boroughs into wards. 

Chapter 8 destroys a very ancient eustom of the law of merchants, 
and abolishes the days of grace on commercial paper. It takes effect on 
July 4th, and after that it will no longer be necessary to add three days 
to the time named in a note or bill of exchange, in order to find out 
when it becomes due. 

Chapter 21 provides that in all actions of guo warranto the Supreme 
court, if the pleadings are proper, may determine, not only the title of 
the respondent to the office or franchise, but also that of the relator. 

Chapter 24 amends section 57 of the act concerning conveyances cur- 
ing defective acknowledgments after the lapse of ten years. The 
amendment provides that the act shall be construed to apply to deeds 
made by married women, and that such deeds shall be sufficient whether 
they have been acknowledged or only proved by the oath of a subscribing 
witness. 

In chapter 26 it is easy to see an attempt to obtain relief against the 
effect of a judicial decision which is thought to be unjust. It is pro- 
vided that in case of a debt or obligation fraudulently: contracted, suit 
may be brought notwithstanding the fact that the money is not yet pay- 
able, and that the party defrauded may either rescind the contract 
wholly and recover the property, or may at any time sue in an action of 
contract for the money. 

Chapter 27 declares that the provisions of chapter 97 of the laws of 
1893 shall be extended to all district courts. This is the act that pro- 
vides for an attachment in cases in which a capias might be issued. 

By chapter 32 deputy county clerks are authorized to exercise all the 
powers of commissioners of deeds. 

Chapter 35 declares that hereafter a coroner’s jury shall consist of six 
men, who shall be paid one dollar each in each case. 

Chapter 36 is entitled ‘‘An act respecting criminal courts in cities of 
the first class in this state, and providing for the increase of the jurisdic- 
tion thereof, and regulating the proceedings therein.” 

Chapter 39 is an act concerning the recording and blocking of convey- 
ances of land situated in cities having atlas or block maps. 

Another act relating to attachments, and passed to avoid the effect of 
a judicial decision, is the act of February 25, Ch. 43, which declares 
that in cases where an order to hold to bail might be made, a writ of at- 
tachment may be awarded, whether the defendant or defendants, or 
either of them, are residents of this state or not, and that such writ may 
be so awarded against the property of individuals, co-partnerships, mar- 
ried women, joint stock associations, or any defendant or defendants in 





Chapter 7 is a supplement to the aet of February 15, 1886, relating to 
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any action at law. See Higgins Carpet Co. v. Hamilton, 17 N. JL. J. 
16; Claflin & Co. v. Dittelbach & Co., 17 N. J. L. J. 19. 

Chapter 45 amends the attachment act, and provides that the sheriff 
or other officer shall be entitled to receive a reasonable compensation 
for storage, watchman or any other expense necessary to secure the safe 
keeping of the property attached, and that the amount shall be fixed by 
the court and taxed with the costs. 

Chapter 78 has the appearance of being intended to cure a defective 
conveyance, but supplies an omission in the laws relating to the proof 
of foreign wills. It provides that when an exemplified copy of a will ad- 
mitted to probate in another state or country has been or shall be filed 
with the surrogate of any county, and it does not appear by the record of 
the probate whether the will was executed in the manner required to 
transfer real estate in this state, it shall be lawful to take proofs as to the 
due execution of the will without the production of the will, and when 
necessary a commission may be issued to take the depositions of non- 
resident witnesses, and all conveyances heretofore or hereafter made by 
executors, administrators or devisees by virtue of the will shall be as 
valid and effectual as if the will had been admitted to probate and let- 
ters issued in this state. 

Chapter 80 amends the act of March 8, 1883, relating to contracts for 
the lease or conditional sale of railroad equipment and rolling stock and 
providing for the record thereof. It extends the provisions of the act to 
street railway property, and requires the paper to be recorded in the of- 
fice of the secretary of state when the railway is operated in more than 
one county. When the line is only in one county the writing must be 
recorded in the same book with chattel mortgages. It is declared that 
the provisions of the act of May 9, 1889, relating to conditional sales, 
are not to apply to railroad and street railway equipment. 

Another supplement to the Orphans’ court act is chapter 97. It 
seems to apply only to past cases, and validates conveyances made by 
an administratrix, who has married pending the proceedings for the 
sale of land and has signed the deed in her old name. 

Chapter 89 is a very important act, and restores the old policy of the 
law with respect to transfers of property by insolvent corporations. It 
was held by the Court of Errors in Wilkinson v. Bauerle, 41 N. J. Eq. 


(14 Stew.), 635, that the revision of 1874 repealed the provisions of the 


act of February 26, 1829, entitled “ An act to prevent frauds by incor- 
porated companies,” forbidding the transfer of property by corporations 
which had become or were about.to become insolvent. The present act 
makes it unlawful for a company that is insolvent or is in contemplation 
of insolvency to make any transfer of its property, and declares any 
such transfer void as against creditors except bona fide creditors who 
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have purchased for value without notice before the company shall have 
actually suspended business. 

Chapter 98 is a long supplement to the act of May 18, 1894, entitled 
** An act to provide for the appointment of police justices in cities of the 
first class.” 

Chapter 113 is an act of eighty-five sections entitled ‘- An act pro- 
viding for the formation and government of towns.” 

Chapter 12.5 makes important changes in the act of March 23, 1892, 
relating to the trade-marks on labels of unions or associations of work- 
ingmen. The protection of the act is given to any person as well as to 
any association or union of workingmen, and the first, second and third 
sections of the act are much changed. As the act now stands the third 
as well as the fifth section provides for the filing of a duplicate of the 
label, trade-mark or form of advertisement with the secretary of state 
and obtaining his certificate, yet the sixth section making this certificate 
non-assignable refers only to the certificate obtained in conformity with 
the fifth section of the act. 

Chapter 124 authorizes the appointment of women as commissioners 
of deeds. This suggests the question whether a married woman will 
ever admit to another woman that she has executed a deed under the 
threats or compulsion of her husband. 

Chapter 129 gives a new jurisdiction to the Court of Chancery. It 
provides that whenever a partition wall has been or shall hereafter be 
erected by the owners of adjoining lands, “ and it shall appear that the 
centre line of such partition wall does not correspond exactly with the 
division line of the land” oo suit in ejectment or action of tort shall be 
brought, but the present owner of either of the adjoining lands may ap- 
ply to the Court of Chancery for relief and for adjudication of the rights. 
of the adjoining owners, and that the court upon a reference to a special 
master may ascertain and decree what is a proper sum in gross to be 
paid by one owner to the other for the use of a part of the wall. Mort- 
gagees and judgment creditors may be made parties and their rights. 
determined. Neither the payment of the money nor the®continued use 
of the wall is to give title to the land by adverse possession. 

Chapter 139 declares that in order to establish uniformity in the 
practice in all the cities of this state, all judgments or other judicial 
proceedings of any city judge, police court, or other inferior court had 


for or on account of alleged violation of city ordinances or ordinances of 


city boards, whether had with or without a jury, shall be reviewable 
by writ of certiorari in accordance with the rules and practice of the 
Supreme court and not otherwise. The act does not say out of what court 
the writ shall issue. 

Chapter 144 amends the first section of the act entitled “ An act re- 
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quiring contracts for the conditional sale of personal property. to be re- 
corded,” approved May 9, 1889, so as to make such contracts, if not 
recorded, void against judgment creditors of the buyer as well as against 
subsequent purchasers and mortgagees in good faith. 

Chapter 159 makes important changes in the mechanics’ lien law with 
reference to the claims of laborers and ‘material-men and repeals the 
supplement of June 19, 1890, and the amendment thereof, approved 
March 29, 1892. Section 2 is restored to its original form as printed in 
the Revision except that the specifications are expressly required to be 
filed with the contract. Section 3 is amended so as expressly to re- 
quire the owner, after notice from a journeyman or material-man, to re- 
tain the amount demanded out of the moneys that may afterwards be- 
come due, as well as out of the moneys actually owing. This is only to 
make the section express more clearly the meaning given to it by the 
Court of Errors in Mayer v. Mutchler, 50 N. J. L. (21 Vr.), 162, and 
by the Supreme Court in Budd v. Trustees, 51 N. J. L. (22 Vr.), 36, 
distinguishing Craig v. Smith, 37 N. J. L. (8 Vr.), 549. The third 
section of the present supplement provides that when a notice shall be 
gerved upon the owner by a journeyman or material-man and notice 
thereof shall have been given to the master workman or contractor, he 
shall within five days notify the journeyman or material-man to estab- 
lish his claim by judgment, and then the owner shall not pay the claim 
until it is so established, provided he has had notice in writing that the 
notice to establish the claim has been given. Section 13 is amended so 
as to make the time within which the lien must be filed and the sum- 
mons issued four months instead of one year from the date of the last 
work done or material furnished, but by what seems like a strange mis- 
take, the time when the lien is to be discharged for failure to make an 
entry of the issuing of the summons is made ninety days instead of four 
months. There is no provision in this act that such part of a claim filed 
as may be for work or materials furnished more than four months be- 
fore the filing of the same shall not be recovered by virtue of the act. 

Special protection is given to mortgagees, and all mortgages recorded 
before the filing of the lien claim are given priority to the extent of the 
money actually advanced and paid by the mortgagee and applied to the 
erection of any new building upon the mortgaged premises or any alter- 
ations, additions or repairs to any building on said lands. 

The wages of journeymen and laborers are given priority and preference 
over any employers of labor contractors or material-men without refer- 
ence to the date when the journeymen or laborers shall have filed their 
lien or served the notices provided for in the act. 

Chapter 162 is the act abolishing the lay judges of the courts of Com- 
mon Pleas, and making the law judges elective, changing the name of 
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the court to the county court. This, to state it briefly, is the whole effect 
of the act, but in order to accomplish this purpose it was necessary to 
abolish the old court and make a new one. The inferior courts of Com- 
mon Pleas, Court of Oyer and Terminer and General Jail Delivery and 
courts of General Sessions of the Peace in the several counties of the 
state are abolished, and a county court is established in each county. 
The legal voters of every county having a population exceeding forty- 
seven thousand according to the census of 1890, are to elect one judge 
to hold the county court, and in the eight other counties the voters of 
two counties jointly shall elect one judge. Atlantic and Ocean one, 
Salem and Gloucester one,Cape May and Cumberland one, Hunterdon and 
Somerset one, Sussex and Warren one. Thishas been changed by asubse- 
quent act, so that every county elects one judge. The judges are to be 
members of the bar of the state, and are to be chosen from among the 
qualified voters of the county in and for which they are to be elected. 
They are to be elected at the time of the election of members of the as- 
sembly, and are to hold their offices for five years from the first day of 
December. The courts'that are abolished are to continue to exercise 
their powers until the first day of next December. In case of a vacancy 
occurring more than thirty days before an election the governor may 
appoint a judge for the unexpired term. 

The justices of the Supreme court and the judges elected or appointed 
under this act are to be judges of the county courts, and any county 
court may be held by any of the justices of the Supreme court, or any 
judge of any county court, or by any justice and any judge sitting 
together. A county judge therefore elected in Cape May from among 
the voters of that county may hold the Essex county court. 

The county clerks of the several counties are to be the clerks of the 
county courts, and the sheriffs, constables, coroners and other ministerial 
officers are to retain their functions. 

The courts are invested with all the jurisdiction, power and authority 
of the several courts that are abolished by the act. The practice is to 
remain the same until changed by law or rule of court, and all proceed- 
ings and acts had and taken before the county courts shall have the same 
force and effect as if the same had been had or taken prior to the pas- 
sage of this act before the old courts. Every judge of the courts is to 
have all the jurisdiction or power of any judge or law judge, or presi- 
dent or presiding judge of the old courts, with the proviso that a justice 
of the Supreme court shall preside at the trial of any presentment or in- 
dictment for a crime punishable by death. 

Provision is made for holding special sessions for the trial of criminal 
cases without a jury, according to the present practice. All pending 
cases, civil and criminal, are to be transferred to the new court. 
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Any final judgment may be removed into the Supreme court by writ 
of error or certiorari, in the same manner as fina] judgment may now be 
removed from the Common Pleas, Oyer and Terminer and General 
Quarter Sessions. No mention is made in this act of the Orphans’ court. 

This is provided for in the next act, chapter 163 The Orphans’ 
court is not abolished, but section 1 of the Orphans’ court act is amended 
so as to provide that the judges of the county courts of the respective 
counties shall be constituted judges of the Orphans’ court heretofore 
established therein, and such judge of the county court may hold the — 
Orphans’ court in any county. 

Chapter 171 is a supplement to the act of December 2, 1894, relating 
to the writ of mandamus, and declares that in all proceedings by man-- 
damus to enforce a tax or appropriation, it shall be lawful to plead and. 
show as a defence that the tax is in whole or in part illegal. 

Chapter 176 relates to proceedings in quo warranto, and provides that 
the relation or judgment being given in his favor may enter at once. 
upon the office to which he is declared entitled, on giving bond to restore - 
the salary or emoluments in a case of a reversal of the judgment. 

Chapter 184 is an act for the formation of surety companies and regu-- 
lating surety companies doing business in this state. 

Chapter 186 repeals the act ot April 30, 1894, providing for the ad-. 
mission of certain persons resident in this state as attorneys and coun-- 
sellors in the Supreme court, and chapter 190 declares that no person 
shall be denied admission to examination for license to practice law as an: 
attorney or counsellor in this state or refused recommendation to the gov- 
ernor for a license to practice as an attorney or counsellor in this state on 
account of sex. 

Chapter 193 cures defective acknowledgments taken in other states, 
where the only defect is that the certificate does not declare that the 
officer was authorized by the laws of that state to take acknowledgments 
of deeds of lands in such state. 





MISTAKE OF LAW. 


The result of a mistake of law is one which, to a mind not legal, seems 
hard and unjust; and even among the legal fraternity there is often 
found a feeling that the legal maxim that ignorance of the law is no 
ground for relief is carried farther than the public welfare demands. The 
principal bad its origin in the maxim, of such frequent application in 
criminal cases, ‘‘ Jgnorantia legis neminem excusat.” It is not probable 
that any lawyer would have the hardihvod to question the value of this 
maxim in connection with criminal law, but when applied to civil mat- 
ters, there is room for a difference of opinion. There is, however, no 
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escaping the sentiment of the courts of this state, both of law and equity, 
and the New Jersey lawyer must accept it as settled law, that ignorance 
of the law is no excuse in criminal cases, and no ground for relief in civil 
affairs. 

The few apparent exceptions to the rule in criminal cases are 
really not exceptions, but result rather from the conflict of principles. In 
Cutter ads. State, 30 N. J. L. (7 Vroom) 125, the fact that a justice of 
the peace took an illegal fee was held not to make him criminally liable 
withoat proof of a guilty intent ; but the decision turns on the conten- 
tion that the justice, in construing the statute relating to his fees, was 
acting in a judicial capacity, and was entitled to the same immunity in 
that judicial act as in all others. In civil matters the question arises 
collaterally in the case of Brock v. Weiss, 44 N. J. L. (15 Vroom) 241. 
Weiss paid certain rent to Brock after Brock had become bankrupt. 
Subsequently, in dealing with Brock’s wife, Weiss held back from her, 
by agreement, in closing a transaction, the amount of money he had paid 
tv her husband, to protect him in case he should be obliged to pay again 
to the assignee in bankruptcy, the debt he had already paid to Brock. 
When the claim of the assignee became barred by the statue of limita- 
tions, Mrs. Brock sued Weiss to recover this money, and succeeded. The 
point as to mistake of law arose on the question whether or not the pur- 
pose of the contract was to defraud the assignee. In the absence of an 
express intent to defraud, the court looked upon it as a mistake of law; 
held it to be excusable ; refused to look upon it as constructive fraud, 
and held that the contract between Weiss and Mrs. Brock was a settle- 
ment and compromise of doubtful legal rights. Ackerman ads. Van 
Houten, 10 N. J. L. (5 Hal.) 332, is a case where the court went to the 
full extent in refusing to relieve him from a mistake of law. Van 
Houten, who had been discharged under the Insolvent Act, nevertheless 
pleaded the general issue to a suit to which the discharge, if pleaded, 
would have been a bar. He was acting under the mistaken idea that 
his discharge could be shown under the general issue. The court held 
him bound by his mistake of law, and would not allow him afterwards to 
plead his discharge. 

The Court of Chancery of this state, as appears by numerous decisions, 
refuses to consider a mistake of law a ground for relief, except where 
the transaction is tainted with fraud. The case of Green v. Morris & 
Essex R. R. Co., 12 N. J. Eq. (1 Beas.) 165, is sometimes cited as 
ground for the contention that where the mistake of law is mutual, equity 
will relieve. In that case a mistake of law was a mistake of both par- 
ties to the contract, and was chargeable to the agent of the party then 
endeavoring to take advantage of the contract. The bill was filed to 
prevent the enforcement of the contract, and was demurred to because it 
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was based entirely on this mistake of law. But the decision of the court, 
in overruling the demurrer, is not strictly a relief from a mistake of law. 
It seems to have been given on the ground that the contract did not 
carry out the intention of the parties, and that, therefore, equity could 
reform it. Certainly, if this contract had been executed, and an attempt 
had then been made to recover money paid, or to set aside deeds given 
on account of this mistake of law, a very different question would have 
been presented, and it is not likely that the court would have afforded 
relief, even though the mistake were mutual. Considering that relief is 
now given when one of the parties has acted fraudulently. if the doctrine 
were once firmly fixed that relief would be given whenever the mistake 
was mutual, it would seem difficult to surmise a case where the court 
would not afford relief, as all cases would seem to fall under the head of 
either fraud or mutual mistake. In the case of Wintermute v. Snyder, 
3.N. J. Eq (2 Gr. Ch.) 489, the Chancellor sums up the matter as fol- 
lows: ‘* Agreements made and acts done under a mistake of law are 
generally held valid and obligatory, if not objectionable by reason: of 
fraud, misrepresentation, or some other matter which will afford founda- 
tion for equitable interference. Whatever exceptions there may be to 
this rule, they are not only few in number, but they will be found to 
have something peculiar in their character, and to involve other elements 
of decision.” 

It is evident from the foregoing cases that in New Jersey the excep- 
tions to the rule are few and slight. In New York, neither on the law 
nor equity side of the court, can relief be obtained from a mistake of 
law. Vanderbeck v. Rochester, 122 N. Y., 285, is a good case on the 
subject. In England, and some of the United States, equity will afford 
relief from mistakes of law, but seldom in the law courts is such relief 
given unless the court can tind some other principle on which to base its 
decision. In the older English reports, there are several cases to the 
contrary, but the modern cases are not in accord with them. The ex- 
ceptions are of more-interest than the cases that follow the rule. Cooper 
v. Phibbs, argued in the House of Lords in 1867, and reported in Law 
Reports, 2 Eng. and Irish Appeals, 149, holds that a mistake as to 
a special statute is not fatal, because the public cannot be expected to 
know the purport of, or the existence of a private Parliamentary Act. In 
Bonnell v. Fouke, in the Upper Bench, in 1657, reported in 2 Siderfin 
4, certain rent was due to the city of London, and should be paid to the 
Chamberlain. It was demanded by the mayor, and the plaintiff paid it 
to him. It was afterwards demanded by the chamberlain, and the 
plaintiff paid it to him, and brought this action to recover the rent first 
paid to the mayor. It was adjudged that the action would lie. Never- 
theless the plaintiff had evidently made a mistake of law. If the mayor 
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had represented himself to be the chamberlain, and by that means had 
collected the rent, the plaintiff would then have made merely a mistake 
of fact. But such was not the case. The plaintiffhad paid the mayor think- 
ing he was the proper officer to whom to pay the rent. In Lansdowne 
v. Lansdowne, in the English Court of Chancery in 1730, there had 
been a question of inheritance to certain lands between plaintiff and de- 
fendant, and they had divided the lands according to their understand- 
ing of their rights. Afterwards the plaintiff discovered that he was en- 
titled to more than the share he had taken. While the mistake was 
plainly one of law, the court nevertheless ordered the deeds set aside. 
In Ex Parte James, In re Condon, in the English Court of Chancery, 
1874, reported in Law Reports, 9 Chan. Appeals 609, it is held that, as 
the benefit of the mistake of law would be reaped by a trustee in bank- 
ruptcy, and as such officer was an officer of the court, and as ‘ the 
Court of Bankruptcy ought to be as honest as other people,” the money 
paid to the trustee under mistake of law should be returned. The same 
position was taken in Ex parte Simmonds, In re Carnac, in the English 
Court of Appeal, 1885. 

The case of Pitcher v. The Turin Plank Road Co., 10 Barbour (N. 
Y.) 436, allows a recovery of money paid under a mistake as to the ex- 
istence of astatute. The money was paid to compromise a penalty 
which the law did not give. The existence or non-existence of the 
statute giving the penalty is held to be a question of fact. In Webb v. 
City Council of Alexandria, 33 Grattan (Va.) 168, relief is granted ap- 
parently on the ground that certain condemnation proceedings were un- 
der an extraordinary statute, ignorance of the requirements of which 
would be excused. In Rogers v. Walsh & Putnam, 12 Nebraska 28, a 
recovery is allowed where money was paid for warrants of Yorke county 
which were issued without authority of law. While the failure of the 
purchaser to know of this want of authority was a mistake of law, yet it 
seems that there were other valid warrants in existence, and the pur- 
chaser had not stipulated for warrants of any certain issue, but only for 
Yorke county warrants. Under the circumstances the court held the 
plaintiff not chargeable with a mista\e of law, and allowed a recovery of 
the money paid for the bonds on the ground of failure of consideration. 

In the case of M’Culloch v. Royal Exchange Assurance Co., tried be- 
fore Lord Ellenborough, at Nisi Prius, in 1813, and reported in 3 Camp- 
bell, 406, the plaintiff's title to a vessel had originated in an admiralty 
sale, which was afterwards proved to be invalid, so that no title passed. 
While believing himself to be the owner of the vessel, the plaintiff. had 
insured it for a voyage. At the end of the voyage the ship was seized 
by the rightful owner, and the plaintiff shown to have no title. The 
plaintiff thereupon sued the insurance company to recover the money he 
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had had paid for insurance, on the ground of failure of consideration, as he 
lake had had no insurable interest in the vessel. Plaintiff was non-suited, as 
ink~ his mistake was in believing the condemnation proceedings regular, and 
wne was held to be one of law. It does not appear in what respect the condem- 
had nation proceedings were irregular, and the decision was given on gen- 
de- eral principles of public poli¢y, but it would seem that ifthe defect in the 
and= condemnation proceedings was merely the non-performance of some for- 
wet mality, the plaintiff would merely have made a mistake of fact. Sup- 
= pose the ship had been lost, and the insurance money paid, and the in- 
ide. surance company had then discovered that the insurer had no title. 
TY) Presumably the company could not then recover the money paid, as it 
an would be chargeable with the same mistake of law. To sum up, it seems 
nk- that a mistake of law in criminal matters is inexcusable; that the law 
the courts will not relieve from a clear mistake of general public law ; that 
aK courts of equity will only relieve on the ground of fraud; and that the 
— line of argument in most of the cases is on the questionas to whether the 
lish mistake is one of law or fact. LeonaRD J. TYNAN. 
(N. ; 
ee DALY v. ELY—GNECCO v. GENTELLE. 
ilty (Opinion filed March 15, 1895.) 
the Sales of Lands—Advertisements News- ized to pay the rates of charges for adver- 
v. papers—Sheriffs’ and Special Masters’ Sales.— _tisements therein named. 
ap— 1. The act of April 14, 1891 (P. L. 416), 3. Query. Is.a sheriff authorized by that 
in- does not have the effect of repealing the act act to agree to pay those rates on an execu- 
of March 20, 1857 ( P. L. 381. Rev. 412), as — tion issued out of this court? 
ich amended by act of March: 6, 1863, (P. L: : 4. A sheriff who in good faith makes an 
7 a 180, Rev. 413,) or of altering the rate of advertisement o! property under execution 
ity charges for publication of legal notices es- and is prevented from attending the sale 
he tablished by that act, unless a special con- thereunder by the payment of the debt be- 
it tract be made in that behalf. fore the day of sale, is nevertheless entitled 
2. A special master of this court is not to the fee allowed by the statute for adver- 
~~ one of the persons designated in the act of  tising the property for sale. 
‘or April 14, 1891, and is not thereby author- 
he Ex-parte Lehlbach, sheriff of Essex county—Ex-parte Skinner, spe- 
“ cial master. 
. On motion to fix certain fees. 
p= Mr. Ely for himself. 
Fy Mr. Besson for the special master. 
1 Mr. Cortlandt Parker contra. 
id Pitney, V. C.: The dispute common to both cases is as to the amount 
d of fees for publishing advertisements of sales to be allowed to the news- 
e paper publishing the same. 





Another dispute, in the one case, is as to the amount of execution 





























108 THE NEW JERSEY LAW JOURNAL. 


fees a sheriff is entitled to charge upon an ordinary fi. fa. de bon. et 
ter. issued out of this court. 

First, with regard to the fees for advertising. The statute of March 20, 
1857, (P. L. 381, Rev. 412,) entitled “ An act to regulate and establish a 
uniform rate of charges for legal advertising in New Jersey,” fixed the 
lawful charge as follows: ‘The price for publishing any legal notice, 
sheriff’s sale or any order, citation, sammons or any other proceeding or 
advertisement required by law to be published in any newspaper shall 
be forty cents per folio fone hundred words] for the first insertion and 
twenty cents per folio for each subsequent insertion after the first.” 

By a supplement to this act, passed March 6, 1863, (P. L. 180, Rev. 
413,) this rate was increased to sixty cents per folio for the first inser- 
tion and thirty cents per folio for each subsequent insertion. And so 
the law stands at this time. 

By the act of April 9, 1875, (P. L. p. 89, Rev. p. 1049,) one of the 
two newspapers in which sales of land are advertised is required .to 
be printed and published at the county seat. 

By act of April 14, 1891 (P. L. p. 416), entitled “‘ An act to regulate 
the price of legal advertising,” it was enacted: ‘‘That it shall be lawful 
for all officers and boards of any county or municipality of this state to 
pay for official advertising in the daily newspapers published in cities 
of the first and second class at the rate of ten cents per line for the first 
insertion and five cents per line for each subsequent insertion, and no 
more.” 

The second section contains a repealer of all previous conflicting acts. 

The advertising by the sheriff and special master in these cases was 
made in newspapers of the character designated by this act of 1891, 
and the question is whether those newspapers are entitled of right, and 
in the absence of special contract, to charge the rates named in the act 
of April 14, 1891, or are confined to those fixed by the act of March, 
1857, as amended by the act of 1863 (Rev. pp. 412, 413). 

It is to be observed that this act of 1891 does not purport to be a sup- 
plement to the original act upon this subject, above cited, which con- 
tains a general, comprehensive and peremptory regulation of the whole 
field of legal advertising; and yet it is entitled ‘‘ An act to regulate the 
price of legal advertising,” and from this title one would expect an 
equally comprehensive treatment of the subject. But when we come to 
the actual enactment we find, in the first place, that it deals with a lim- 
ited class of advertisers, and not with all legal advertisements ; and, in 
the second place, it deals only with a limited class of newspapers, viz.: 
daily newspapers published in cities of the first and second class, leaving 
the wider field of publication quite untouched. 
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It seems to me that such an act can in no sense be termed an “ Act 
to regulate the price of legal advertising.” 

In the next place it is to be observed that it does not fix the rate 
which the newspaper is entitled to charge in the sense in which that is. 
done by the general act above cited, but fixes a limit beyond which the 
particular officer or board procuring the advertisement may not go in 
making payment. It does not say that such public officer or board shall 
pay so much and no more, or that such newspaper shall be entitled to 
charge so much and no more, but simply that it shall be lawful to pay 
so much and no more. The natural force of this language is to confine 
and limit the power to contract of the persons named, and not to fix the 
amount which the newspaper may charge in the absence of contract. | 
am unable to construe it as interfering with or repealing the act of 1863, 
except to the extent just stated. The original act in my judgment stands. 
as prima facie measure of price and payment in the absence of contract.. 

But the further point was taken that neither the sheriff nor the spe- 
cial master are within the class to whom the power of increased pay-- 
ment is given, and that if the sheriff be properly classed as an officer of 
the county, still, in procuring this advertisement, he was not acting as: 
such, but was acting as the special officer of the Court of Chancery, and 
that the true construction of the act of 1891 is that the advertisement 
for which the officer is authorized to pay the price therein named must 
be an advertisement by or on behalf of the county or municipality of 
which he is an officer, and does not apply to an advertisement made by 
the sheriff when acting as the officer of the Court of Chancery. 

[ am inclined to think that this point is well taken. The Court of 
Chancery is not obliged by law to send its process to any particular of- 
ficer. It may send it to one of its own officers, as a special master, or 
to a person specially appointed, and when a process is sent to a sheriff 
he does not. exeeute it by virtue of his. office as sheriff of the county, but 
as an officer of the Court of Chancery. The advertisement is not made 
by or on behalf of the county or any municipality. The result of adopt- 
ing this view is that advertisements of sales ordered by the Court. 
of Chancery, or of land taken by process issued out of the Court of 
Chancery, are not such advertisements as are referred to and covered 
by the act of 1891. 

The point just dealt with is undoubtedly good so far as relates to the 
special master. He is not an officer of any county or municipality of 
this state. 

But whether I am right or not with regard to the view above suggest- 
ed as to the relation of the sheriff to this court, the result in this case is 
the same for another reason. 

There is in this case no proof of any express contract between either 
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of the parties and the proprietor of the newspaper. In the case of the 
special master, he had no right or power to make any such contract, and 
his limit in that respect was presumably known to the proprietor of the 
newspaper who published his advertisement. If, therefore, the proprie- 
tor expected to charge a higher rate than that fixed by the act of 1863 
he should have so stated to the master before inserting the advertise- 
ment and have stipulated for such payment. In the absence of such 
stipulation he must be presumed to have been satisfied with compensa- 
tion at the rate fixed in the act of 1863 and can be allowed and paid no 
more by the master. 

I am of the opinion that the same consideration applies to the case of 

the sheriff. There is no proof before me that anything was said be- 
tween the sheriff and the proprietor of the newspaper in Essex county 
as to the price which should be charged in this vase, and in the absence 
of such stipulation, the presumption is that the rate fixed by the act of 
1863 applies, and the charge for advertising in the sheriff’s case must be 
reduced accordingly. 
_ The other question raised is as to certain execution fees charged by 
the sheriff, viz.: ‘‘advertising the property for sale $3.50.” This item is 
based upon the provision in the statute regulating fees, Rev. p. 405, as 
follows: ‘Advertising the property for sale, provided the sheriff or 
deputy sheriff attend in pursuance of the advertisement, $3.50.” 

The property in this case was duly and fully advertised for sale, but as 
soon as the defendant heard of the advertisement he appeared at the 
sheriff's office and paid the execution, thereby stopping the sale; and he 
now contends that although the sheriff has done all the work required by 
the statute to be done in the way of advertising in order to earn the fee 
of $3.50, yet he is not entitled to receive it unless, in point of fact, he 
does actually attend in person or by deputy in pursuance of the adver- 
tisement. 

I do think that construction is not the proper and fair one. The pro- 
viso was intended to prevent the sheriff from charging the fee where he 
advertises, and then of his own accord voluntarily abandons the sale and 
pays no attention to it. It ought not to be construed as giving the de- 
fendant the power to permit the sheriff to incur the labor and trouble of 
advertising, and then come in and pay the debt and thereby prevent the 
sheriff from receiving the fee given by statute. Such construction ought 
not to be adopted unless it is unavoidable. 

I think the sheriff is entitled to that fee. 

The result is that the charge for advertisement in each case must be 
cut down to sixty cents per folio for the first insertion, and thirty cents 
per folio for each subsequent insertion. 
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COURT OF ERRORS AND APPEALS DECISIONS. 


NEW JERSEY COURT OF ERRORS AND APPEALS. 


(Decisions Announced in March, 1895.) 


JOHN KEAN, JR., ET ALS., v. UNION WATER COMPANY. 
Corporations—Election of directors—2Jurisdiction of equity. 


A Court of Equity has no jurisdiction in a direct proceeding for that 
purpose to determine whether the election of directors of a private cor- 
poration has been legally held, and whether certain persons claiming to 
be and are acting as such, are such. 

The case of Owen v. Whittaker, (5 C. E. Green), approved and fol- 
lowed. 

Mr. R. V. Lindabury, Mr. F. Bergen and Mr. F. W. Stevens for 
appellants. 

Mr. A. V. Schenck for respondent. 

Opinion by BEas.ey, C. J. 


LAWSON ET AL., v. NICHOLSON ET AL. - 
Bond and mortgage—Payment to one in possession of. 


The mere possession of a bond and mortgage by a person not the 
obligee, will not warrant the payment thereof to such possessors. 

A scrivener under a special authority for that purpose received pay- 
ment of interest on a bond and mortgage; afterwards the obligee de- 
livered the bond and mortgage with other papers wrapped in papers 
which were tied and sealed, to the scrivener, for safe keeping. 

The scrivener surreptitiously broke open the bundle of papers and ab- 
stracted therefrom the bond and mortgage, and received payment of the 
principal due thereon and then absconded. Held, that ‘such payment 
was invalid. 

Messrs. Bergen & Bergen and Mr. John B. Uhle for appellants. 

Mr. Peter L. Voorhees for respondents. 

Opinion by Brastey, C. J. 





GERTI v, THE POIDEBARD SILK MANUFACTURING CO. 


Partnership—Sales—Statute of frauds—Memorandum in writing— 
Rescission—Entirety of contract— Damages. 

1. A chose in action accruing to a partnership from a transaction in 
the ordinary course of its business, may be transferred by a single mem- 
ber of the firm. 

2. A written memorandum of the terms of an order for the purchase 
of goods, signed by an agent of the buyer, and a written acceptance of 
the order signed by an agent of the seller, constitutes a valid contract 
within the statute of frauds. 
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3. When the seller of goods has agreed to deliver them in installments, 
and the buyer has agreed to pay the price in installments which are pro- 
portioned to and payable on the delivery of each installment of goods, 
default by either party with reference to any one installment will not 
ordinarily entitle the other party to abrogate the contract. Blackburn 
v. Reilly, 18 Vroom 290 re-affirmed. 

4. If the buyer of goods to be delivered on a subsequent day gives 
notice to the seller before the day of delivery that he will not accept 
them, and in an action by the seller for the breach of contract it appears 
that, even if the notice had not been given, it would have been a physi- 
cal impossibility for the seller to tender the goods at the proper time, the 
seller will not be entitled to more than nominal damages. 

Mr. Carrick and Mr. Hughes for plaintiff. 

Messrs. Collins &: Corbin for defendant. 

Opinion by Drxon. 

Van SYCKEL, J., dissenting: 

Where a contract is made for the sale and delivery of goods in instal- 
ments and the vendor fails or neglects to make the delivery of the first 
installment at the time agreed upon, the purchaser may rescind the en- 
tire contract. 








MIDDLETON v. GRIFFITH. 


Promissory note—Endorsement without delivery—Effect of endorse ment in 
blank—Parole evidence. 

1. A delivery of a promissory note is necessary to its transfer by en- 
dorsement. 

2. The fact that an endorsement in blank is made by the payee on a 
promissory note is not evidence that he has transferred the note or that 
he is not the owner of it, if the note still remains in his possession, and 
is produced by him. 

3. The fact that the endorsement of the payee is left uncancelled on 
a promissory note will not ipso facto prevent his recovery, but from his 
possession and production of the note it will be presumed that the note 
was not delivered under the endorsement, or that if it was so delivered, 
that it was taken up by him. 

4. If a person who endorses a bill or note to another, whether for © 
value or for the purpose of collection, comes again to the possession 
thereof, he is to be regarded, unless the contrary appears, as the bona 
fide holder and owner of such bill or note, and is entitled to recover 
thereon, without producing any receipt or endorsement back to him, 
and he may strike the subsequent endorsements and his own from the 
bill or note, or not, as he may think proper. 

5. Whilst parole evidence is admissible in a suit by the payee to re- 
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cover of the maker to establish between them a contemporaneous agree- 
ment as to the mode and manner of the payment of the bill or note, 
which if executed, will be in satisfaction and payment, yet the offer by 
the maker of such an agreement, when it is made in the form of an offer 
to prove such an agreement, must be full and specific, and it should so 
state the facts that it will not be doubtful what is intended to be proved 
and the object and purpose for which the proof is intended, so that if 
objection be made the court may ascertain if the evidence proposed be 
material and relevant, and act understandingly in relation to its admis- 
sion. 

Mr. J. J. Crandall and Mr. T. J. Middleton for plaintiff. 

Mr. C. V. D. Joline for defendants in error. 

Opinion by Lippincott, J. 





DODD ». FISHER. 
Sale of lands under foreclosure—Conduct of sheriff and solicitor— Deposit 
Jor deficit on resale. 


Fisher deposited with the solicitor of the complainant the sum of 
$1,000, to get a postponement of a foreclosure sale for ninety days, upon 
the understanding that if the property, when sold, should not bring 
enough to pay the decree, then enough of the deposit to pay the deficit 
should be retained. After the expiration of the ninety days the property 
was put up for sale and struck off to a bidder who announced that he 
eould not pay the twenty per cent. required by one of the conditions of 
the sale. The solicitor for the complainant advised the sheriff to let the 
bid stand. The bidder turned out to be irresponsible, and upon a re- 
sale the property brought a less sum. Held, that Fisher’s right under his 
contract was to have the property sold after the expiration of the ninety 
days, in the manner in which judicial sales are regularly conducted ; 
that the sheriff had the right to consult with the solicitor of the com- 
plainant,in respect to his course of conduct under the circumstances, and 
that the solicitor had the right io give his advice, and unless such advice 
was given under such circumstances as to indicate a disregard of Fisher’s 
rights, the deposit of Fisher is not discharged from liability to make 
good the deficit. 

Mr. F. W. Stevens for plaintiff in error. 

Messrs. Colie & Swayze for defendant in error. 

Opinion by REED, J. 





KUSER ET AL., v. WRIGHT, RECEIVER. 


Corporations—Director, defacto—Receiver—Mortgage to secure antece- 
dent debt. 
1. The Ott & Brewer Co. was incorporated under the laws of this 
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state with these directors. Our statute provides that to transact busi- 
ness there must be at least three directors elected, and that when a 
director ceases to be a stockholder, he shall also cease to be a director. 
Bell, one of the directors, made an assignment for the benefit of credi- 
tors, aiter which the other two directors executed chattel mortgages to 
three of the appellants, whe loaned money to the corporation at the same 
time and took the mortgage without notice that Bell had ceased to be a 
stockholder. Held, That as to third parties dealing in good faith with 
the company, without notice of any infirmity in the title of Bell as a 
director, he must be regarded as a director de facto, and thus the com- 
pany had, when the security was given, three directors as required by 
law. 

2. The fact that no notice was given to Bell of the meeting of di- 
rectors, at which the mortgage was authorized to be executed, does not 
affect its validity. That is a subject into which the mortgagee was not 
bound to examine. 

3. The receiver of an insolvent corporation cannot successfully assail 
a mortgage given by the corporation, because it was executed for an 
antecedent debt. 

Mr. G. D. W. Vroom, Mr. Edwin R. Walker and Mr. Chauncey H. 
Beasley for appellants. 

Mr. James Buchanan for respondents. 

Opinion by VAN SycKeEL, J. 


THE CONGREGATION OF THE SONS OF ABRAHAM v. GERBERT, EXECUTOR. 


Lease—Contract 





Landlord and tenant— Option to purchase. 

Lease to A for five years, with a covenant that A shall have a further 
term of five years from the expiration of the term thereby created, if 
lessee gives three months’ notice of his intention to take such further 
lease, and with the further covenant that if A desires to purchase the 
demised premises the lessor will at any time during the tenancy there- 
by created or agreed upon convey said premises to A for the sum of 
$7,000, 

A gave due notice of his election to take a second term and remained 
in possession, and during such second term demanded a deed, which the 
lessor refused to give. Held, That A was entitled to damages arising 
from the loss of his bargain by the refusal of the lessor to convey. 
Messrs. Coult &: Howell for plaintiff. 

Messrs. Colie &: Swayze for defendant. 
Opinion by VAN SYCKEL, J. 


RUNYON v, WILKINSON, GADDIS & CO. 
Broker’s right to commissions on a sale~—Contract of sale incomplete. 
A broker, employed to sell the business or property of a mercantile 
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corporation, by a writing whereby his principal agreed to pay him a 
commission of five per cent. on the price the principal might agree to 
receive when actually received, communjcated to a proposing purchaser 
the principal’s offer to sell at a certain price and on certain terms of pay- 
ment. The proposing purchaser cabled the principal, “ Accept 370, 
half cash, half debentures, contract mailed.” The price and terms thus 
described substantially agreed with those named in the offer. Held: 
1. That the cablegram did not constitute an unqualified acceptance of 
the offer, but one qualified by the contents of the contract therein said 
to have been mailed. Upon receipt of the contract it was found that it 
did not contain an agreement to purchase by the proposing purchaser, 
but only gave him an option to purchase at the price and terms named. 
The principal thereupon withdrew his offer. Held: 2. That upon this 
evidence there was nothing to submit to a jury because the broker had 
not brought the parties together in a completed contract of sale and pur- 
chase or produced to his principal a purchaser able and willing to buy 
at the price and on the terms fixed. 

Mr. Samuel Kalisch for plaintiff. 

Mr. Henry Young for defendant in error. 

Opinion by Maar, J. 


THE MAYOR OF NEWARK ET ALS. v. BONNELL ET ALS. 


Municipal corporations—Proposals for paving—Purchase of product of 
exclusive manufacture. 


1. Where the proper municipal board advertises in good faith for pro- 
posal for paving streets and specifying the employment of the material 
desired by it to be for the best interest of the municipality, the city is 
not debarred by any rules of law from contracting for what it wants 
merely because the desired material is the subject of private ownership 
or the product of exclusive manufacture. 

Mr. Sherrerd Depue for the city of Newark. 

Mr. J. Coult for Barber Asphalt Co. 

Opinion by GarreETson, J. 


BRADNER »v. ROFFSELL, ADMINISTRATRIX. 


Contract for building—Evidence of fraud in withholding architect’s cer- 
tificate—Material variation from contract. 

In an action upon a building contract, which required the certificate 
of an architect as a condition precedent to the liability of the owner to 
pay the contract price, it appeared that such certificate had not been 
procured, and that there had been deviations from the plans and specifi- 
cations in the erection of the building, notably in the substitution of a 
‘“‘ balloon ” frame ; the “tie ” frame contracted for. Evidence was ad- 
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mitted over the owner’s objection that a balloon frame made a stronger 
and better house. The cause was tried upon the doctrine of Chism v. 
Schipper, (22 Vr.) 1. The jury were charged that the certificate, if not 
waived, might be dispensed with only by proof that the certificate was. 
withheld by fraud on the partof the architect, and that “it would be prima 
facie evidence of fraud if the architect withheld his certificate without 
any substantial reason for so doing” Held, that considering the course 
of the trial, the instruction must be construed as permitting the jury to 
find such fraud, notwithstanding conceded material variations from the 
contract, if, in their judgment, such variations under the circumstances 
did not afford a substantial reason for withholding the certificate, and 
was erroneous. 

Mr. Frank Bradner for plaintiff. 

Messrs. Hawkins & Durand for defendant. 

Opinion by Magee, J. 





DOOLITTLE v. WILLET. 


Writ of error—Facts found taken as true—Judgment against un executor 
personally. 

1. In review by writ of error the facts as found in the court below 
must be taken as true, whether found by a jury or by the court where a 
jury is waived, if there is any need of the evidence which will sustain 
such finding. 

2. Judgment will be against an executor personally upou a contract 
made by him for the benefit of the estate he represents. 

Mr. Chas. T. Cowenhowen for plaintiff. 

Messrs. W. strong & Sons for defendant. 

Opinion by VAN SycKEL, J. 





MUNDY v. WOODBRIDGE STRONG & SONS. 
Solicitors—Fees and costs as against clients. 


1. In order to justify the exercise of. the summary jurisdiction which 
a court possesses over the attorneys or solicitors practising before it, 
their conduct must be dishonest, oppressive or clearly illegal. 

2. The statute regulating fees (Rev. p. 399) does not control the 
charges which attorneys, solicitors and counsel may make against their 
clients, nor sections, 79 and 113 of the Chancery act (Rev., pp. 125 
and 1274). 

Attorneys and solicitors may lawfully charge their clients reasonable 
fees for services rendered without an express contract for a specific sum. 
Mr. C. H. Voorhees for petitioners. 

Mr. Alan H. Strong for appellants. 
Opinion by Dixon, J. 
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ANNA INGEBREGSTEN, ADM’X., v. THE NORD DEUTSCHER LLOYD STEAMSHIP CO. 
Master and servant—Safe appliances. 


1. A master’s duty to his servant requires of the former the exercise 
of reasonable care and skill in furnishing suitable machinery and appli- 
ances for carrying on the business in which he employs the servant, and 
in keeping such machinery and appliances in repair, including the duty 
of making inspections and tests at proper intervals 

2. If the master selects an agent to perform this duty for him, and the 
agent fails to exercise reasonable care and skill in its performance, the 
master is responsible to his servant for the fault. But if the employee’s 
duty to inspect or repair apparatus is incidental to his duty to use the 
apparatus in a common employment with fellow servants, then the mas- 
ter is not responsible to the fellow servants for the default of such em- 
ployee. 

3. In the absence of notice to the contrary, a servant is entitled to 
assume that his master has exercised due care and skill in furnishing 
proper appliances for the work and in keeping them safe. 

Mr. 8S. A. Besson for plaintiff. 

Mr. Lawrence for defendant. 

Opinion by Drxon, J. 


DUNHAM, ADM’R., v. MARSH. 
Executors and administrators— Exceptions to account. 


Any person appearing to be interested in the disposition of the prop- 
erty of a decedent may file exceptions to the account of the executor or 
administrator of the deceased. 

Mr. Miller for appella..t. 

Mr. Howell for respondent. 

Opinion by Dixon, J. 


SCHAUBLE v. HAMMER. 





Memorandum by VAN SycKELt for the court : 

The decree in the above stated course is affirmed on terms that the said 
Jacob Hammer shall not question the validity of the bond dated Febru- 
ary 24, 1893, executed by him to said Philip Schauble, and marked 
exhibit No. 1. The appellee may enter decree of affirmance accordingly. 
THE PENNSYLVANIA R. R. CO. v. BENJAMIN F. MIDDLETON, ADMINISTRATOR, &C., 

OF ELMER V. HUNT, DECEASED. 


Contributory negligence must be proved in order to justify non-suit—Action 
Jor death. 

1. In an action where the gravamen is the negligence of the defend- 

ant, on a motion to non-suit, on the ground of contributory negligence 
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of the plaintiff or the plaintiff’s intestate when death ensues, the con- 

tributory negligence must plainly appear, as a conclusion of fact, or by 

necessary exclusive inference from the proof which is adduced by the 

plaintiff. JE 
2. No presumption of negligence in the decedent arises in any such 








action from the mere occurrence of the accident; the facts and circum- ps 
stances as a basis for a non-suit must be of such probative force in the 
evidence of the plaintiff that contributory negligence so conclusively ap- 
pears as to exclude any other legitimate inference or conclusion. The 
facts and circumstances when they are of doubtful import and difficulty 
arises as to the solution of the question whether contributory negligence 
exists or not, are for the consideration and determination of the jury. di 
3. The conclusion that the decedent was in the exercise of ordinary th 
care and caution, to avoid danger and injury, at the time of the acci- o 
dent need not,be established by any direct proof, but it becomes the he 
subject of circumstantial evidence, and from the circumstances in evi- 1s 
dence by the plaintiff, it must be clearly ascertainable that by acts of - 
omission or commission, there existed a want of reasonable and ordinary fi 
care upon the part of the decedent, before a judgment of non-suit will be 
ordered. P 
Mr. S. H. Grey for plaintiff. - 
Mr. J. J. Crandall and Mr. T. J. Middleton for defendant. fot 
Opinion by Lrepincortt, J. si 
We ar 
MONTGOMERY, RECEIVER, ETC., v. PHILLIPS ET AL. - 
Corporations— Mortgage given by insolvent company to its directors and 
not recorded. su 
1. A board of directors of an insolvent corporation cannot by mort- : 
gage upon the corporate property secure one of the directors the pay- 
ment of an antecedent debt due by the company to such director, or a th 
previous liability incurred by such director for the corporation. sl 
2. A mortgage was made by a solvent company to one of its directors, i 
under an arrangement that such mortgage should be kept from record he 
for the purpose of strengthening the credit of the company, while the a 
directors should test the success of the corporate business at the risk of 
future creditors, and the mortgage was not recorded until the corpora- - 
tion became insolvent. Held, That such mortgage was fraudulent. a 
Mr. John H. Backes for appellant. , 
Mr. Wm. M. Lanning and Mr. W. D. Holt tor respondents. be 






Opinion by Rrep, J. 
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NEW JERSEY SUPREME COURT. 
(Opinion filed February Term, 1895. ) 





JESS T. FOUNTAIN v. CLARENCE LUNN, EX’R. OF SARAH O. GASKELL, DECEASED. 

Evidence— Witnesses—Party in a repre- 1880 to contradict evidence produced on the 
sentative copacity—Act of. The plaintiff was part of the defendant of a conversation be- 
not a competent witness under the act of tween the plaintiff and the testatrix. 

On rule to show cause. 

Argued before the Chief Justice and Justices Depue and Van Syckel. 

Mr. John Linn for defendant 

Mr. Theo. E. Dennis for plaintiff. 

Opinion by VAN SycKeEL, J.: A witness testified on behalf of the 
defendant on the trial below, to a conversation between the plaintiff and 
the decedent in her lifetime, in which the plaintiff admitted that she 
owed him no wages. In this suit brought to recover wages alleged to 
be due from decedent to plaintiff from December, 1887,‘to December, 
1891, the plaintiff against the objection of the defendant was admitted as 
a witness to deny that in this ccnversation he made the admission testi- 
fied to. 

Our statute passed in 1880, provides: ‘‘ That in all transactions in any 
court of Law or Equity of this state, any party thereto may be sworn 
and examined as a witness, notwithstanding any party thereto may sue 
or be sued in a representative capacity ; provided, nevertheless, that this 
supplement shall not extend so as to permit testimony to be given as to 
any transaction with or statement by any testator or intestate repre- 
sented in said action.” Sup. to Rev., p. 287. 

The transaction between the plaintiff and the testatrix, which was the 
subject of the suit, was a contract for the services of the plaintiff ren- 
dered to the testatrix in her lifetime, the wages for which he claimed 
were unpaid. 

The denial which the plaintiff was permitted to make of the evidence 
that he had admitted to testatrix, that he had been paid in full, was 
within the language of the act of 1880 testimony as to the transaction 
with the testatrix. It related expressly to that transaction and should 
have been excluded according to the letter as well as the spirit of the 
act. 

In Smith v. Burnet, 8 Steer 321, Mr. Justice Reed says: ‘* The ob- 
ject of the restrictive clause in such statutes is mutuality.” Their pur- 
pose is in the language of Dr. Wharton, “ to provide that when one of 
the parties to a litigated obligation is silenced by death, the other shall 
be silenced by law.” 

It is apparent that the object of the legislature is to be primarily re- 
garded, and that the object is to close the mouth of a party whose in- 
terest is antagonistic to the estate of a deceased person in regard to 
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those transactions and conversations in which the deceased bore a part, 
and concerning which he, if living, would be the most important, per- 
haps the only witness beside the opposing party. 

This clear exposition of the purpose of the statute in our court of 
last resort must settle this controversy. 

The rule to show cause should be made absolute. 


THE STATE, HULICK, PROS., v. CASLER. 


Joint judgment—Certiorari by one defend- _was not served upon him, must summon the 
ant to reverse—Summons and severance—One other defendant; and if the latter refuse to 
of two joint judgment debtors, who wishes join in the prosecution, procure an order 
to prosecute a writ of certiorari to reverse permitting him to prosecute the writ alone, 
such judgment on the ground that process 

This writ brings up a judgment entered by John C. Edwards, a justice © 
of the peace, argued at November term, 1894, before Justices Garrison 
and Reed. 

Messrs. R. T. and A. B. Stout for the prosecutor. 

Mr. John Steen for the defendant. 

Opinion by ReeEp, J.: The record disclosed that the summons was 
sued out against two defendants, Charles L. Hulick, the prosecutor, and 
Charles Smock. 

The constable made a return of a personal service on the two defend- 
ants at their place of business, in Asbury Park, by reading the same and 
leaving a true copy thereof. On the return day of the summons a motion 
was made to non-suit the plaintiff on the ground that no copy of the sum- 
mons was served. This motion was refused. 

The justice received in evidence a note signed Hulick & Smock, and 
entered judgment against the defendants for the amount of the note. 

It appears from the testimony, taken to be used upon this argument, 
that the paper left with Hulick as a copy of the summons, had upon it no 
name of a justice of the peace. No appearance was entered by the de- 
fendants, except specially to object to the sufficiency of the service of the 
writ, 

An insuperable obstacle shuts out any consideration of the merits of the 
grounds assigned for reversal. The suit, as already observed, terminated 
in a joint judgment against the prosecutor and another. He alone has 
prosecuted the writ. 

There has, so far as appears, been no summons to the other defendant, 
and, of course, no severance of this joint right to prosecute the writ of 
certiorari. Unless this be done, the other defendant will retain his right 
to sue out his writ after a judgment upon the present writ, and so the 
plaintiff below be harassed by successive writs. Bradshaw v. Callahan, 
8 John 558-566; Case v. Haines, Penn. 687. 
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Both defendants were returned served, so the case cannot be brought 
within the doctrine of the case of Pharo v. Faulkenberg, 1 Zab 332, as 
limited by the subsequent case of Van Buskirk et al., v. Hoboken and 
New York R. R. Co., 2 Vr. 367. 

The exception to the rule requiring summons and severance, was by 
the last case restricted to a writ sued out by one of two joint debtors, 
against both of whom judgment had been entered, under the statute re- 
specting joint obligations, by furce of a service of process upon the 
prosecutor of the writ only, the return as to the other defendant being 
not ‘ found.” 

The practice in cases like the present, is to sue out the writ in the 
names of all the joint defendants, and upon the return, if any refuse to 
come in and join in filing reasons and prosecuting the writ they must be 
summoned and served. The procedure is pointed out in Archbold Prac- 
tice, p. 211. 

This writ is dismissed. 





JOHN J. KOENIG ». ISHA V. SMITH. 


(N. J. Supreme Court.) 


Chattel Mortgage—Execution—Replevin. taken them under an execution against the 
—A mortgagee is entitled to the poxsessionof mortgagor and refused, on demand, to deliv- 
the mortgaged chattels, and ifthesheriff has er them to the mortgagee, replevin will lie. 


Mr. John H. Backes for plaintiff. 

Messrs. Barton &: Dawes for defendant. 

Beas.ey, C. J.: This is an action in replevin. The plaintiff is the 
mortgagee in a chattel mortgage given by one Sarah A. Johason, who 
was the tenant of the defendant Koenig, and in whose possession it re- 
mained. There was a condition in the mortgage that if the mortgagor 
should permit or suffer any attachment, or other process against prop- 
erty to be issued against her, ete., the mortgagee was empowered to take 
possession. Rent falling in arrears the defendant, as landlord, issued 
his distress warrant and seized the mortgaged chattels, and thereupon 
the plaintiff by virtue of his mortgage, demanded the delivery of the 
same to him, and upon refusal, replevied the same. 

There can be no doubt that if the mortgagee was entitled to the pos- 
session of these chattels, the refusal of the defendant to deliver them on 
demand was an unlawful detention of them. A mortgagee being in pos- 
session or having the right of possession, has a right of occupancy that 
cannot be legally disturbed, or interfered with and under any legal pro- 
cess against the mortgagor. This is the doctrine established by the 
Court of Errors in the case of Fox v. Cronan, 18 Vr. 563. It is en- 
tirely clear that under the force of that decision the landlord could not 
exclude the mortgagee, even temporarily, from the possession of the chat- 
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tels mortgaged. 


It was, therefore, properly held in the trial court that 


the plaintiff in replevin was entitled to judgment. 
The other objections have been examined, but we find nothing in 


them of substantial importance. 
Let the rule be discharged. 


—— _————— 


GEORGE ANDREWS, APPELLANT, v. BENJAMIN SCHWARTZ, SHERIFF OF THE 
COUNTY OF WARREN, IN THE STATE OF NEW JERSEY, APPELLEE. 


(Supreme Court of the United States. 


State constitution — Habeas corpus— 
The fact that a statute is repugnant to 
the constitution of the state by whose legis- 
lature it was enacted does not warrant a 
writ of habeas corpus from acourt of the 
United States unless the petitioner is in 
custody under that statute and unless it is 
in conflict with the constitution of the 


No. 710—October Term, 1894.) 


When a state court has entered upon the 
tvial of a criminal case under a statute not 
repugnant to the constitution of the United 
States, and has jurisdiction of the offence 
and of the accused, no mere error in the 
conduct of the trial should be made the 
basis of jurisdiction in a court of the United 
States to review proceedings upon writ of 


United States. error. 


Appeal from the Circuit Court of the United States of the district of 
New Jersey. 

Mr. George M. Shipman for appellant. 

Mr. William A. Stryker for appellee. 

Andrews, the appellant, was convicted in the Court of Oyer and 
Terminer for the county of Warren, of the crime of murder in the first 
degree, and sentenced to suffer the punishment of death. 

He applied to the Chancellor for a writ of error and the application 
was denied. He then presented a petition to the Cireut court of the 
United States for the district of New Jersey for a writ of habeas corpus, 
which was refused. An appeal from that order was allowed in pursu- 
ance of the act of Congress in such case made and provided. The rea- 
sons set forth in the petition appear in the opinion of the court. 

Justice Haruan: The statute of New Jersey entitled,‘ An act regulat- 
ing proceedings in criminal cases,” approved March 27, 1874, which de- 
clares that writs of error in criminal cases punishable with death, shall 
be considered writs of grace and not writs of right, was brought forward 
from an act passed March 6, 1795. 

The contention of the appellant is that such a statute is in violation of 
the constitution of the United States. If it were necessary upon this 
appeal to consider that question, we would only repeat what was said in 
McKane v. Durston, 153 U.S. 684, 687: ‘An appeal from a judgment 
of conviction is not a matter of absolute right, independently of consti- 
tutional or statutory provisions allowing such appeal. A review by an 
appellate court of the final judgment in a criminal case, however grave 
the offence of which the accused is convicted, was not at common law, 
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and is not now a necessary element of due process of law. It is wholly 
within the discretion of the state to allow or not to allow such are view.” 
“It is, therefore, clear that the right of appeal may be accorded by the 
state to the accused upon such terms as in its wisdom may be proper, 
and whether an appeal should be allowed, and if so, under what cireum- 
stances or what conditions, are matters for each state to determine for 
itself.” 

Whether, as is contended, the above statute in its application to cap- 
ital cases is in violation of the constitution of New Jersey, is not neces- 
sarily a federal question, and upon that point we need not, therefore, ex- 
press an opinion. The repugnancy of a statute to the constitution of the 
state by whose legislature it was enacted cannot authorize a writ of 
habeas corpus from a court of the United States, unless the petitioner is 
in custudy by virtue of such statute, and unless, also, the statute is in 
conflict with the constitution of the United States. 

The further contention of the accused is that he is restrained of his 
liberty in violation of the constitution and laws of the United States, in 
that persons of his race were arbitrarily. excluded, solely because of their 
race, from the panel of jurors summoned for the term of the court at 
which he was tried, and because the state court denied him the right to 
establish that fact by competent proof. 

It is a sufficient answer to this contention that the state court had 
jurisdiction both of the offence charged and of the accused. By the laws 
of New Jersey the court of Oyer and Terminer and General Jail Deliv- 
ery has ‘‘ cognizance of all crimes and offences whatsoever which, by 
law, are or shall be of an indictable or presentable nature, and which 
have been or shall be committed within the county for which such court 
shall be held.” Rev. Stat. N.J. 272,§ 30. If thestate court, having entered 
upon the trialof the case, committed error in the conduct of the trial to the 
prejudice of the accused, his proper remedy was, after final judgment of 
conviction, to carry the case to the highest court of the state having 
jurisdiction to review that judgment, thence upon writ of error to this 
court, if final judgment of such state denied any right, privilege, or 
immunity specially claimed, and which was secured to him by the con- 
stitution of the United States. Even it be assumed.that the state court 
improperly denied to the accused, after he had been arranged and 
pleaded not guilty, the right to show by proof that persons of his race 
were arbitrarily excluded by the sheriff from the panel of grand or petit 
jurors solely because of their race, it would not follow that the court lost 


jurisdiction of the case within the meaning of the well established rule 


that a prisoner under conviction and sentence of another court will not. 
be discharged on habeas corpus unless the court that passed the sentence 
was so far without jurisdiction that its proceedings must be regarded as 
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void. Ex parte Siebold, 100 U.S. 375; In re Wood, 140 U.S. 2875 
In re Shibuga Jugiro, 140 U. 8S. 297; Pepke v. Cronan 155 U. S. 100. 
When a state court has entered upon the trial of a criminal case, under 
a statute not repugnant to the constitution of the United States, and has 
jurisdiction of the offence and of the accused, no mere error in the con- 
duct of the trial should be made the basis of jurisdiction in a court of the 
United States to review the proceedings upon a writ of habeas corpus. 

The application to the Circuit court for a writ of habeas corpus was 
properly denied, and the judgment must be affirmed. 





PETER WOLF v. THE ELKANAH DRAKE CO. 
(Essex Circuit Court, Oct. 30, 1894.) 


Master — Servant — Negligence — Defective cover damages against the master for in- 
appliances.—A servant operating a machine juries received by reason of the defect in the 
which he knows to be defective, cannot re- machine. 


Decision on motion to non-suit. 

Mr. Davis for plaintiff. 

Mr. Harris for defendant. 

This was an action brought by a workman against his employer for 
injuries received in operating a defective machine. The defendant 
moved for a non-suit. The facts are stated in the opinion. 

CHILD, J.: As far as the motion to non-suit is concerned, the evi- 
dence of the expert witness is not material. The motion for a non-suit 
rests on an entirely different ground. At the time of the adjournment 
last night, I stated the rules of law I considered applicable to this case. It 
was the law I have had occasion to apply frequently here. It is the 
law laid down in all the text books I have examined, and as I under- 
stand, prevails in most of the states in the Union. But the correctness of 
my views was questioned, and for that reason I have, since the adjourn- 
ment, examined the authorities so far as they are within my reach. 

This is an action brought to recover damages for an injury alleged to 
have resulted to the plaintiff in consequence of the failure of the defen- 
dant to perform a duty which it, the defendant corporation, owed to the 
plaintiff, a duty arising out of the relation of master and servant. The 
complaint is that the master did not furnish proper tools and appliances, 
ete. The rule of law that the master is under a duty to furnish proper 
tools and appliances, reasonably safe to perform the work required to be 
performed by the servant, is established, and, as far as I know, unques- 
tioned; but when the cause of.the injury or mischief is equally known 
and palpable to the person employed as to the master, then the failure to 
furnish proper implements, etc., is not actionable negligence ; that is, if 
the danger or risk from imperfect machinery and improper appliances is 
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patent, obvious to the employee, and he voluntarily enters on the work, 
he will be held to have assumed that risk as a risk incident to the work 
he contracted to perform. The servant is held to assume, as part of his 
contract of hire, the dangers necessarily incident to and connected with 
the work to be done. 

Smith on “Master and Servant” (p. 231), lays down the rule as fol- 
lows: ‘‘ Where the cause of injury or mischief is equally known and 
palpable to the person employed as to the master, the servant could not 
then complain of an accident; for it might be said that he went to work 
with his eyes open, and he could not be said to have been put to work on 
a matter of which he was ignorant that there was risk involved.” 
‘‘Thompson on Negligence,” (p. 971), under the head-note, ‘‘ Grounds on 
which the master is held liable,” lays the rule down as follows: ‘“ The 
master is liable to the servant for subjecting him, through negligence, 
fraud or malice, to risks greater than those which fairly and properly be- 
long to the employment in which he is engaged. The contract which 
the law implies between the master and the servant being, as just stated,. 
that the servant will assume the ordinary risks of his employment, if the 
master subjects him, without his knowledge or consent, express or im- 
plied, to risks beyond these, and he is thereby injured, the master must 
pay the resulting damages. The negligence for which the master is 
liable to the servant is generally classified under three heads : 

‘1. Negligence in subjecting the servant to the risk of injury from 
defective or unsafe machinery, buildings, premises or appliances. 

‘2. Negligence in subjecting him to the risk of injury from unskillful, 
drunken, habitually negligent or otherwise unfit fellow-servants. 

*¢ 3. Negligence where the master, or bis vice-principal, personally in- 
terferes, and either does or commands the doing of the act which caused 
the injury. 

‘Tn the first two cases, the unfitness of the building, premises, ma- 
chine, appliance, or fellow-servant must have been known to the master, 
or must have been such as, with reasonable diligence and attention to 
his business, he ought to have known. It must also have been unknown 
to the servant, or such as a reasonable exercise of skill and dilligence in 
his department of service would not have discovered to him.” 

Buswell, in the ‘‘Law of Personal Injuries” (p. 339), speaking of the 
common law rule, which is the rule governing this case, says: ‘“Itis a 
part of the implied contract between the employer and the employee that 
the latter assumes the ordinary risks of the employment, which are ap- 
parent, and which he has the opportunity to detect. The principle is 
that where the servant has as good an opportunity as the master to ascer- 
tain and avoid the danger for himself, he will have no recourse against 
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the master in case he is injured thereby; and he accepts the employment 
upon this implied condition.” 

Judge Cooley in his work on Torts (p. 647), says: ‘‘Undoubted as the 
general rule is, there is nevertheless an exception to it, resting on rea- 
sons as conclusive as those which support the rule itself. The excep- 
tion is this: That if the injury results from the negligence of the master 
himself, he is responsible on the same reasons which would render him 
responsible if the relation did not exist. Under this head the follow- 
ing specification of negligent conduct may be of service: 

“1, The master’s negligence may consist in subjecting the servant to 
the dangers of unsafe buildings or machinery, or to other perils on his 
own premises, which the servant neither knew of nor had reason to an- 
ticipate or to provide against when he entered the employment, or sub- 
sequently.” And on p. 650: “The terms in which the proposition has 
been stated will exempt the master from responsibility in all cases where 
the risks are apparent and were voluntarily assumed by a person capable 
of understanding and appreciating them.” 

“An employee takes upon himself all the risks that are natural and 
fairly incident to the employment in which he engages.” (Smith v. 
Irwin; 22 Vroom, p. 509). 

When one enters upon a service, he assumes to understand it, and 
takes all the ordinary risks that are incident to the employment; and 
further, when the employment presents special features of danger, yet of 
such a nature that they must be known to the employee, such as are plain 
and obvious to one ordinarily skilled in the employment, he also assumes 
the risk of those. The obvious dangers which he enters upon voluntar- 
ily, are impliedly assumed by him if he continues in the service. If 
the servant knows of the defect, and if it is of such a nature that a pru- 
dent person will not abandon the service on account of it, then no negli- 
gence can be charged to the master for permitting the defect to con- 
tinue. The servant and the master had equal means of forming a cor- 
rect judgment, therefore whatever want of prudence in taking the risk 
is chargeable to the one must be imputed to the other.” Foley v. The 
Electric Light Company, 56 N. J. L., (25 Vroom,) 411. 

So I hold in view of the authorities cited, that while it is the duty of 
the master to furnish to the servant fit and proper appliances, reasonably 
sate, the liability of the master to respond in damages does not arise ina 
case where it appears that the defect complained of was so open, so 
obvious, that the plaintiff must have had notice of its existence. The 
question then is: Is this rule of law applicable to the case presented by 
the proven facts here? The plaintiff is a skilled mechanic; he has 
worked at his trade for twenty-seven years; he had worked for the de- 
fendant corporation for six or seven weeks on the machine in question. 
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The plaintiff says that the first time he worked on the machine he found 
that it was dangerous, that it was defective. The defect was a broken 
knife ; a part of the knife had been removed, and in consequence there 
was an unequal adjustment of weights, so that the weight on the 
one side exceeded the weight on the other by some three or four 
pounds; this caused the machine, to use the expression of the wit- 
ness, to wabble, and the wabbling is what caused this accident. The 
plaintiff states that the wabbling was not increased by the broken knife. 
His evidence is that it wabbled before the same as afterwards. The 
plaintiff has told us how he received his injury. He was putting a 
piece of board in the machine, the board slipped, his hand came 
in contact with the edge of the table, and the board, pressing 
against his hand, his fingers were squeezed between the board and 
the edge of the table, and his fingers were cut off. He says his 
hand did not come in contact with the knife; he says it could not, 
for the knives were too far away. Then, was this a defective machine ? 
If it was not defective, if it was reasonably safe to perform the work the 
plaintiff was employed to do on it, then no right of recovery has been 
established. Assuming, however, that it was defective, then was the de- 
fect known to the plaintiff? He swears it was, and that he fully appre- 
ciated the risk. On the morning the injury was received, before he was 


injured, he went to a workman in the shop and told him he did not like 
to work on the machine; that it was a dangerous machine. 

In view of this evidence, and in the light of the decision in Foley 
against the Electric Light Company, it would be folly for me to submit 
the case to the jury. There is but one course for me to pursue, and 
that is to non-suit. A non-suit is granted. 


MISCELLANY 





THE COMING LAWYERS | Or e’en suppose one should enlist her 
Upon his side, should one refer 

In court unto “ my learned sister,” 
Or by so doing would he err ? 

(I think myself the safer way 

Would be “ my learned friend” to say). 

Should she improper questions ask, 

How shall rude men take her to task ? 

We’ll have to be quite circumspect, 

In such a case, when we object, 

Or else, I might confess my fears, 

The case will be bedewed with tears. 


The bill is signed. And now to this 
Condition have we come at last 
That stately dame and charming miss, 
Once their examinations passed, 
May practice law, and may commence, 
If they can only get the cases, 
To show at bar their eloquence, 
Their wit, their learning and their faces ; 
To try their arts upon the judge, 
On juries, too, to ply their wiles, 
In court and offices to drudge, | 
And help to swell the clerk his files. | Will Lawyers Sue and Nell and Kate 
It will be happiness to meet ’em, In court or chambers mostly prate ? 
When we have learned just how totreat’em, | Will they display their finest graces 


. , [n murder or attachment cases? 
Suppose against one in a case 


A maiden with a charming face, | ’Tis hard to tell, but I opine 
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In breach of promise suits they’ll shine. 

Two women fair, in tears and trouble, 
Lawyer and client, as I live, 

Would cause a jury to see double, 
And double damages they’d give. 

Man’s only hope in such a plight 
Would be a lady to retain, © 

And, with her potent aid, to fight 

The case, if might be, o’er again; 


And should he get a new venire, 

To get some matrons on the jury. 
Will damsels, who in law engage, 
Copy the manners of the sage 

And steady lawyer, or will they, 

On Saturday half-holiday, 

Go eat a dinner, see a play ? 
(’Twould not be wrong, as I’m a sinner, 
To take a sister in law to dinner) 

Or will they, on a summer’s day, 

At Coney Island pick a winner? 

Or fail to make the lucky stroke, 
Returning home both sad and broke? 


To language strong will they resort 
When Courts go wrong,and damn the Court ? 
Or will their accents plaintive ring 

“TI think the judge a mean old thing?” 
Will curtain lectures all abate 

When in a court they may orate? 

In short, will’t add to their decorum 
To plead and scold in legal forum ? 
These questions easy ’tis to ask, 

To answer them’s a harder task, 

But, if with patience we shall wait, 
We'll have the answer soon or late. 


The deed is done; the bill Is signed ; 
And women now, whene’er they please, 

May practice law, and we shall find 
They’!| share to some extent our fees. 

And next we'll female judges see 

And mistresses in chancery. 

Let’s hope our Portias may be pretty 

Good-natured, learned, wise and witty. 

—Frederick T. Johnson. 
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THe AMERICAN CORPORATION LEGAL 
MANUAL. A compilation of the essential 
features of the statutory law regulating 
the formation, management, and dissolu- 
tion of general business corporations in 
America, (North, Central and South), 
and other countries of the world. With 
special digest of the United States Street 
Railway laws; also a complete Treatise 
on Patent Office Practice. Also Synopsis 
of the Patent, Trade-mark and Copyright 
laws of the world. Prepared expressly 

for this work by members of the bar, etc., 

in the different localities. For the use of 
attorneys, officers of corporations, invest- 


THE NEW JERSEY LAW JOURNAL. 















ors and business men. Vol. 3, 1895. (To 
January 1, 1895.) Edited by Charles L. 
Borgmeyer. Honeyman & Company, pub- 
lishers, Plainfield, New Jersey, U.S. A. 
1895. London, Eng:: Jordan & Sons, 120 
Chancery Lane. 


This is the third annual publication of 
this work, and its value to the profession is 
apparent from the large increase of matter 
published in the present work. The first 
volume, published in 1893, contained 717 
pages. The second volume, issued in 1894, 
contained 850 pages, and the present vol- 
ume contains 1231 pages. The typographi- 
cal work has been changed, and the present 
book contains more than twice the amount 
of matter contained in the first volume. 

Among the new features in the present 
volume are an elaborate article on Patent 
Office Practice by Prof. W. F. Rogers, of 
the National University Law School, at 
Washington, a complete synopsis of the 
statutory law relating to street railways, a 
very large increase of the corporation forms, 
and a number of digests of important de- 
cisions by the State courts on questions in- 
volving questions of corporation law. About 
two thousand cases have been carefully di- 
gested, while more than five thousand cases 
have been cited, and nearly seven thousand 
five hundred references are made to various 
statutes, codes, constitutions, etc. Many ad- 
ditions have been made to the corporation 
laws of Latin America and _ countries 
abroad, and among the names of the edi- 
torial staff appear the names of many men 
well known in legal circles, such as ex- 
Attorney-General Miller of Mississippi, 
Solicitor-General Bartlett of New Mexico, 
Professor Shoemaker of the law faculty of 
the University of Colorado, Ralph Stone, 
founder of the Michigan Law Journal, W. P. 
Waggener, general attorney of the Kansas 
City Northwestern Railroad Company; F. 
Von Wilmowsky, specialist in international 
law; Professor Walter F. Rogers of the law 
faculty of the National University, Wash- 
ington, D. C., and many others. 





y J.C. Lawrence, who owns the wall- 
paper bargain house at 10 West Twenty- 
third street, New York City, advertises in 
this issue papers at special rates. Mr, 
Lawrence has long been in the business, and 
we take pleasure in directing attention to 
his bargains. 
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Assembly of the State of New Jersey, That 
section three of an act entitled ‘A supple- 
ment to an act entitled ‘An act concerning 
cities of the first class in this state and con- 
stituting municipal boards of street and wa- 
ter commissioners, and defining the powers 
and duties of such municipal boards and re 
lating to the municipal, affairs and depart- 
ments of such cities placed under the control 
and management of such boards and provid- 
ing for the maintenance of the same,’ ap- 
proved March twenty-eighth, one thousand 
eight hundred and ninety-one,”’ which sup- 
plement was approved March ninth, one 
thousand eight hundred and ninety-three, be 
amended so as to read as follows: 

8. And be it it enacted, That said board of 
street and water commissioners shall have 
power, by a unanimous vote, from time to 
time, out of said funds, when so set aside, 
to cause any part of a main thoroughfare in 
such city to be improved or paved, or both, 
although the same may not have theretofore 
been paved, and also by such vote to con- 
struct and maintain out of said funds a 
proper stairway and footpath upon any 
lands, owned or controlled by said city, lead- 
ing from one street to another street in such 
city, upon a grade extending ten feet in the 
hundred. 

2. And be it enacted, That this act shall 
take effect immediately. 

Approved March 5, 1895. 

CHAPTER LXXV. 

An Act to provide for the adjustment, divis- 
ion and creation of wards in certain citics 
of the third class in this state, and for the 
election of officers therein and in said cities. 
1. Be it enacted by the Senate and General 

Assembly or the State of New Jersey, That 
after the passage of this act, any city of the 
third class that has been heretofore divided 
into wards may, by ordinance adopted by a 
majority vote of the common council or 
other legislative body thereof, at a regular 
meeting or at a special meeting called for 
that purpose, so divide, create, re-create or 
adjust the wards thereof, and increase or 
diminish the number of such wards once in 
five years, so that each ward shall contain not 
more than eight hundred legal voters. 

2. And be it enacted, That whenever any 
city council or other legislative body, in any 
such city of the third class of this state, shall 
divide, create, re-create or re-adjust the 
wards of such city, or increase or diminish 
the number of such wards, in conformity with 
the first section of this act, each ward so 
created, re-created or re-adjusted, shall be en- 
titled to elect to the common council or other 
legislative body in such city two councilmen 
or aldermen, as the case may be, and such 
other officers as were theretofore elected 
from the different wards of such city, whose 
4 
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term of office shall be for two years; pro- 
vided, that if, at the date of the first election 
under this act, the term of office of any coun- 
cilman or other person shall not have ex- 
pired, then, in that case, such person shall 
hold his office for the term for which he was 
elected, and at the expiration of said term his 
successor shall be elected for two years; and 
provided, also, if, in any such wards, there 
shall be only one councilman or alderman, 
and his unexpired term is two years, there 
shall be an election of a councilman or alder- 
mao in such ward for one year. 

3. And be it enacted, That in addition to the 
councilman or alderman, as the case may be, 
and the other officers elected under this act, 
there shall be elected a councilman or alder- 
man-at-large by all the legal voters of such 
city; which councilman or alderman so 
elected shall hold his office for two years, and 
may reside in any ward therein. 

4. And be it enacted, That the word “or” 
whenever it occurs in this act shal! be con- 
strued to mean ‘‘and”’ whenever it shall be 
necessary to give effect to the provisions of 
this act. 

5. And be it enacted, That this act shall 
take effect immediately. 

Approved March 5, 1895. 





CHAPTER LXXVI. 
An Act relating to assessors in the cities of 
this state. 

1. Be it enacted by the Senate and General 
Assembly of the State of New Jersey, That 
whenever in any city of thisstate there are 
assessors, elected or appointed from districts 
whose duty it isto assess personal property 
only, the board of aldermen, common council 
or. other legislative body in said city, shall 
have power to establish or change the said 
assessing districts at any time by resolution; 
provided, however, that no change of dis- 
tricts shall be made within thirty days of 
any election at which district assessors are 
to be elected. 

2. And be it enacted, That this act shall 
take effect immediately. 

Approved March 5, 1895. 





CHAPTER LXXVII. 

A Supplement to an act entitled ‘‘An act to 
provide for the establishment of an agri- 
cultural experiment station,” approved 
March tenth, one thousand eight hundred 
and eighty. 

1. Be it enacted by the Senate and General 
Assembly of the State of New Jersey, That 
the expenses of said station, when presented 
to the comptroller of the state, accompanied 
by the proper vouchers, duly certified by the 
president and secretary of the board of di- 
rectors, shalJ, upon warrant of said comp- 
troller, be paid out of the state treasury; 
provided, such expensesdo not exceed the 
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sum of fifteen thousand dollars in any year. 
2. And beit enacted, That all acts or parts 

of acts inconsistent herewith be and the 

same are hereby repealed, and that this act 
shall take effect immediately. 

Approved March 5, 1595. 

CHAPTER LXXVIII. 

A Further Supplement to an act entitled 
“ An act respecting the orphans’ court, and 
relating to the powers and duties of the or- 
dinary and the orphans’ court and surro- 
gates,” approved March twenty-seventh, 
one thousand eight hundred and seventy- 
four. 

1. Be it enacted by the Senate and General 
Assembly of the State of New Jersey, That 
where an exemplified copy of any will ad- 
mitted to probate in any state of the United 
States or territory, or the District of Colum- 
bia, or foreign state, has been or shall be filed, 
pursuant to law, inthe office of the surro- 
gate of any county of this state, and it shall 
not appear by the record ot probate accom- 
panying such will whether or not such will 
was executed in the manner requited by the 
laws of the state to transfer or affect the 
title to real estate situate in this state, it shall 
be lawful for the orphany’ court or the surro- 
wate of the county in which sch exemplified 
copy of the willis filed, to receive proofs as 
to the due execution of said will without the 
production of the vriginal will; and, when 
necessary, said court may order that a com- 
mission issue to take testimony of non-resi- 
dent witnessess, and the proofs so taken shall 
be filed with said exemplified copy of the 
will. and recorded in such surrogate’s office. 
and shall have the same force and effect as if 
the same were a part of the proofs on which 
the orivinal will was admitted to probate in 
such state, territory, District of Columbia, or 
foreign siate; and all conveyances of real 
estate heretofore or hereafter made by any 
executor or executors, administrator or ad- 
ministrators witn the will annexed, or the 
survivor or survivors of them, by virtue of 
the power and authority conferred in any 
will 30 duly proved to have been executed in 
accordance with the lawsof this state or by 
any devisee or devisees named in said will 
shall be as valid asif said will bad been ad- 
mitted to probate and letters testamentary 
or of administration with the will annexed, 
had been issued in this state; and such records 
or copies thereof, duly certified, shall be re- 
ceived in evidencein all courts of this state. 

2. And be it enacted, That this act shall 
take etfect immediately. 

Approved March 5, 1895. 


CHAPTER LXXIX. 

An Act relating to boards of health in cities of this 
state containing a population of overjone hundred 
thousand. 

1. Be it enacted by the Senate and General As- 





sembly of the Stateof New Jersey, That in cities 
containing a population of over one hundred thou- 
sand inkabitants, the board of health of such cities 
shall consist of not less than five nor more than ten 
mewbers, who sball be appointed in such manner 
and hold their respective offices for such terms as 
the board of aldermen, common council or other 
governing body may by ordinance provide; if any 
vacancy shall occur in any such boar? it shall be 
filled in thesame manner in which the original ap- 
pointments were made, but for the unexpired term 
only. 

2. And be it enacted, That any board of heaith 
now existing in such cities shall be deemed, held 
and taken to be the board of health created under 
the provisions of this act, and every such board is 
hereby perpetuated and c_ntinued, and is hereby 
authorized, without reorganization, to exercise all 
the powers and required to perform all the duties 
applicable to boards of health under the laws of this 
state; the members of every such board shall con- 
tinue in office until the expiration of the terms for 
which they were originally appointed ; and all ordi- 
nances, rules and regulations heretofore adopted or 
passed by any sucL board of health as aforesaid 
which might be adopted or passed under the author- 
ity of this act shall continue to be the ordinances, 
rules and regulations of such board and shall be of 
the same force and validity as if they had been 
actually adopted or passed under the provisions and 
authority of this act. 

3. And be it enacted, That the said board of 
health in said cities are hereby authorized to grant 
and reguiate permits and fix the fees to be paid 
therefor. 

4. And be it enacted, That said boards of health 
in said city be and are hereby empowered to pass, 
enact, alter,amwend and repeal ordinances relating 
to the public health of said cities, and fix the amount 
of fines and penalties for the violation of the said 
ordinances, and provide for the collection, appro- 
priation and disbursement of the same; the method 
now in use by the boards of health in said citles for 
the passing, enacting, altering, amending and pub- 
lishing ordinances in said cities to be the method 
used to pass, enact, alter, amend, repeal and publish 
the ordinances herein mentioned. 

5. And be it enacted, That all acts and parts of 
acts which in anywise conflict with the provisions 
of this act be and thesame are hereby repealed and 
that this act shall take eftect immediately. 

Approved Mareh 5, 1895. 


CHAPTER LXXxX. 

An Act to amend an act entitled “An act relating to 
certain contracts for the lease or conditional sale 
of railroad equipment and rolling stock, and pro- 
viding for the record thereot,” approved the eighth 
day of March, one thousand eight hundred and 
eighty-three. and to provide that certain contracts 
shall not be effected by the act entitled “An act 
requiring contracts for the conditional sale of per- 
sonal property to be recorded,” approved the ninth 
day of May,one thousand eight hundred and 
eighty-nine. 

1. Be it enacted by the Senate and General As_ 
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sembly of the State of New Jersey, That section one | law, he may declare the office of such presi- 


of the act approved the eighth day of March, one 
thousand eight hundred and eighty-three, be 
amended so as to read as follows: 

1. Be it enacted by the Senate and General As- 
sembly of the State ot New Jersey, That whenever 
any railroad or street railway equipment and rolling 
stock shall hereafter be sold, leased or loaned, on 
the condition that the title to the same, notwith- 
standing the possession and use of the same by the 
vendee, lessee or bailee shall remain in the vendor, 
lessor or bailor until the terms of the contract, as to 


the payment of the installments, amounts of rentals | 
payable, or the performance of other obligations | 


thereunder, shall have been fully complied with, 
such condition shall not be valid as to any subse- 
quent judgment creditor or any subsequent pur- 
chaser fora valuable consideration without notice, 
unless : 

First The same shall be evidenced by writing. 
duly acknowledged before some person authorized 
Ly law to take acknowledgments of deeds. 

Second, Such writing shall be recorded in the of- 
fice of the secretary of state whenever the vendee, 
lessee or bailee is a corporation operating its line in 
more than a single county, and in case where the 
vendee, lessee or bailee is a corporation operating 
jts line 1n a single county, then in the same book as 
mortgages of goods and chattels are recorded in the 
office of the recorder of deeds of such county. 

Third. Each locomotive or car so sold, leased or 
loaned shall have the name of the vendor, lessor or 
bailor, or the assignee of such vendor, lessor or 
bailor, plainly marked upon both sides thereof, tol- 
lowed by the word owner, lessor, bailor or assignee, 
as the case may be, 

2. And be it enacted, That the provisions of the 
act of the general assembly entitled “An act requir- 
ing contracts for the conditional sale of persenal 
property to be recorded,” approved the ninth day of 
May, one thousand eight hundred and eighty-nine, 
shall not be construed to apply to railroad and 
street railway equipment and rolling stock which 
shall be the subject.of contracts of the kind specified 
in the first section of the said act as hereby 
amended, 

3. And be it enacted, That this act shall not be 
held to apply to any centract heretofore made of the 
character described in the first section hereof, and 
this act shall take effect immediately. 

Approved March 5, 1895, 


CHAPTER LXXXI. 

A Supplement to an act entitled ‘An act to 
establish a system of public instruction ” 
(Revision), approved March twenty-seventh, 
one thousand eight nundred and seventy- 
four. 

1. Be it enacted by the Senate and General 
Afsembly of the State of Naw Jersey, That 
whenever any county superintendent shail 
receive satisfactory evidence $that the presi- 
dent or district clerk of any school! board in 
his county has neglected or refused$to per- 
form any official duty assigned to him by 








dent or district clerk vacant; provided, that 
due notice of his proposed action shall be 
sent by him to such president or district 
clerk, who shall have opportunity to present 
satisfactory reasons for such neglect or re- 
fusal, and that the office of such president or 
district clerk shall not be declared vacant 
until the expiration of three weeks from the 
date of said notice; and provided, further, 
that the action of the county superintendent 
shali be approved by the state superintend- 
ent of public instruction. 

2. And be it enacted, That whenever the 
board of education of any school district in 
this state, acting under the provisionsof the 
act to which this is a supplement, shall order 
the calling of aspecial meeting of the legal 
voters of the district, a notice thereof speci- 
fying the day, time, place and object of said 
meeting, shall be posted by the district clerk 
on each school house within the district, and 
at such other public places as shall be deemed 
necessary at least ten days before the date of 
said meeting; provided, that at least seven 
notices shall be posted within the district, 
but it shall not be necessary to have the no- 
tices calling a regular or special meeting 
published in the newspapers; and provided, 
further, that no business shall be transacted 
at any special meeting except such as is 
stated in the notice calling such meeting. 

8. And be it enacted, That hereafter thé 
payments to county superintendents tor ex- 
pens sincurred by them in the discharge of 
their official duties may be made semi- 
annually. 

4, And be it enacted, That al] acts and 
parts of acts inconsistent with the provisions 
of thisact be andthesame are hereby re- 
pealed, and that this act shall take effect im- 
mediately. 

Approved March 5, 1895. 

CHAPTER LXXXII. 

A Supplement to an act entitled “‘ An act to 
support fire organizations in the several 
townsnips of this state,” approved March 
twenty-ninth, one thousand eight hundred 
and seventy-eight. 

1. Be it enacted by the Senate and General 
Assembly of the State of New Jersey, That it 
sball be lawful for the several townships of 
this state having a population of five thou- 
sand inhabitants or over according to the last 
census, in which are located apparatus for 
the protection of property from loss by fire, 
to appropriate at an annual meeting, or at 
any special meeting to be called for that pure 
pose, asumof money not exceeding fifteen 
rundred dollars in any year for and towards 
the support and maintenance of said appa- 
ratus, and the organizations using the same, 
and which sum so appropriated shall be levied 
and collected inthe same manner as other 
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taxes are assessed and collected for township 
purposes. 

2. And be it enacted, That this act shall take 
effect immediately. 

Approved March 5, 1895. 

CHAPTER LXXKIII 
An Act respecting the examination of wit- 
nesses before legislative committees and 
providing for the punishment of witnesses 
refusing or neglecting to appear or give 
evidence before such committees. 

1. Be it enacted by the Senate and Genera! 
Assembly of the State of New Jersey, That in 
any investigation or inquiry by any joint 
committee of the legislature, any standing 
committee of either house, or any special 
committee which shall have been or may be 
by resolution directed to enter upon such in- 
vestigation or inquiry, all witnesses sworn or 
affirmed before such committee truly answer 
all questions put to them which the commit- 
tee shall decide to be proper and pertinent to 
such investigation or inquiry; and no wit- 
ness shall be excused from answering any 
such question on the ground that to answer 
the same might or would incriminate him, 
or tend to criminate him; but no answer 
made by any witness to any such question 
shall be used or admitted in evidence in any 
proceeding against him, exceptin case of a 
criminal proceeding for perjury in respect to 
bis answer to such questions; and if any 
sucb witness shal]! refuse to answer any ques- 
tion so decided to be proper and pertinent he 
shall be deemed guilty of a misuemeanor. 

2. And be it enacted, That if any witness 
summoned to appear before any such com- 
mittee shall wilfully neglect or refuse to ap- 
pear in obedience to the summonsor shall re- 
fuse to be sworn or affirmed he shall be 
deemed guilty of a misdemeanor. 

3. And be it enacted, That this act shall 
take effect immediately. 

Approved March 5, 1895. 





CHAPTER LXXKXIV. 
An Act concerning boroughs. 

1. Be it enacted by the Senate and General 
Assembly of the State of New Jersey, That all 
ordinances and resolutions heretofore passed, 
and all acts and contracts done in its corpor- 
ate capacity by any borough, or by any com- 
mittee or officials hereof, the validity and 
full legal force of the incorporation of which 
borough, by the second section of an act en- 
titled “An act to repeal an act entitled ‘An 
act for the formation and government of 
boroughs,’ approved March twelfth, one 


thousand eight hundred and ninety,” which 
said act was passed February third, one thou- 
and eight hundred and ninety-one,is excepted 
from the effect of said repealing act, are 
hereby ratified, confirmed and made as valid 
and effective as if said act of February third, 








one thousand eignt hundred and ninety-one, 
had not been passed. 7 

2. And be it enacted, That this act shall 
take effect immediately. 

Approved March 5, 1895. 


CHAETER LXXXV. 
Supplement to an act entitled ‘An act con- 
cerning corporations” (Revision), approved 

April seventh, one thousand eight hundred 

and seventy-five. 

1. Be it enacted by the Senate and General 
Assembly of the State of New Jersey, That 
any society incorporated under the laws of 
this state, having for its object the relief of 
clergymen whose advancing years have a 
claim on the support of the church to which 
they belong, is hereby authorized and em- 
powered, by a vote of not less than two- 
thirds of the trustees or directors of said so- 
ciety, to contract with any solvent corpora- 
tion or Corporations of any state of the 
United States of America, which corporation 
shall have for its object the same purpose, to 
assume al] of the contracts, obligations, lia- 
bilitie:, policies, stipulations and promises of 
the said corporation or society incorporated 
under the laws of this state, and to convey to 
said other corporation, in consideration of 
the assumption by the same of the contracts, 
obligations, liabilities, policies, stipulations 
and promises of the society incorporated un- 
der the laws of this state, all of the moneys. 
properties and assets of said corporation; 
provided, however, that before the said act 
of the trustees ur directors of said society 
shall become operative, and before said con- 
tract shall be entered into and said convey- 
ance made, the said act of the directors shall 
be ratified at the annual] meeting of the mem- 
bers of the said society. 

2. And be it enacted, That this act shall 
take effect immediately. 

Approved March 5, 1895. 





CHAPTER LXXXVI. 

An Act to authorize cities of the second class to 
erect and make addi‘ions to hospitals for con- 
tagious diseases, and to provide for the main- 
tenance thereof. 

1. Be it enacted oy the Senate and General Assem- 
bly of the State of New Jersey, That the common 
council or other legislative body of any city of the 
second class, whenever it is by it deemed necessary, 
may p.rcbase land in said city and erect a building 
or buildings thereon to be used fora hospital for 
contagious diseases; the plan or plans for such 
building or buildings and specifications thereof 
shall, before the same are adopted, or the building 
or buildings erected, be approved by the mayor, the 
common council or other legislative body, and the 
board of health of such city; and for the purpose of 
obtaining means for erecting said building or build- 
ings and for purchasing the necessary land, the 
said common council or other legislative body may 











iss 








issue and sel) bonds of said city to an amount not 
exceeding twenty-five thousand dollars, said bonds 
to bear interest at a rate not exceeding five per 
centum per annum,and the principal to be paid 
within ten years and the proceeds applied to the 
purposes aforesaid. 

2. And be it enacted, That after the said building 
or buildings shall be completed, the same shall be 
in charge of and under the direction of the local 
board of health of said city. and for the purposes of 
conducting the same the board of health of said city 
shall annually certify to the common council or 
legislative body having power to pass the annual 
tax ordinance of such city the sum considered 
necessary to maintain the said hospital for the en- 
suing year, and the said common coune.! or other 
board shall incorporate in the annual tax ordivance 
the above amount or what part of it may to them 
seem best, and the treasurer of said city shall pay 
such amount to the local board of health, to be by it 
used forthe yayment of the current expenses of 
maintaining and conducting such hospital and the 
care and maintenance of the patients cupfined 
therein ; and the said common council or other leg- 
islative body may, whenever considered necessary 
by the local board of health, pay over to such board 
such additional sum or sums as shall be required to 
pay the current expenses of such hospital, such ad- 
ditional sum or sums to be borrowed and inserted 
in the next tax ordinance. 

3. And be it enacted, That this act shall take 
effect immediately. 

Approved March 5, 1895. 





CHAPTER LXXXVII. 

A Supplement to an act entitled “ An act respecting 
the orphans’ court and relating to the powers 
and duties of the ordinary and the orphans’ 
court ana surrogates,” approved’ March twenty- 
seventh, one thousand eight hundred and seventy- 
four. 

1. Be it enacted by the Senate and General Assem- 
bly of the State of New Jersey, That where a sale 
has been made for the payment of debts of the 
testator or intestate by an executrix or administra- 
trix by order of any orphans’ court and confirmed 
by such court and a deed has been given in pursu- 
ance of such sale and _ recorded, such 
sale and conveyance shall be deemed valid 
and eftectual in law notwithstanding such 
executrix or administratrix may have married 
pending such proceedings and executed such con- 
veyance by her name mentioned in the letters testa- 
mentary or of administration issned to her, 

2. And be it enacted, That this act shall take 
effect immediately. 

Approved March 5, 1895. 


CHAPTER LXXXIX. 

A Further Supplement to an act entitled “ An act 
concerning corporations,” approved April sev- 
enth, one thousand eight hundred and seventy- 
five. 

1. Be it enacted by the Senate and General As- 
sembly of the State of New Jersey, That whenever 





LAWS OF THE trigth LEGISLATURE. 53 


any inc»rporated company shall become insolvent’ 
or shall suspend the ordinary business of the said 
cowpany for want of funds te carry on the same, it 
shall not be lawful for the directors or managers of 
the said company, or for any officer or agent of the 
said company, to sel, convey, assign or transfer 
any of the estate, effects, choses in action, goods, 
chattels, rights or credits, lands or tenements, of the 
suid company ; nor shall it be lawful to make any 
such sale, conveyance, assignwent or transfer in 
contemplation of the insolvercy of any such com- 
pany, and every such sale conveyance, assignment 
or transfer shall be utterly pull and void as against 
creditors; provided always, that in case of a bona 
fide purchase made for a valuable consideration, be- 
fore the said company shall have actually suspended 
the ordiuary business of the said company as afore 
said, by any person having no knowledge, informa- 
tion or notice of the insolvency of the said com- 
pany, or of the sale being made in contemplation of 
the insolvency of the said company, such purchase 
shall not be invalidated or impeached. 

2. And be it enacted, That this act shall take 
effect immediately. 

Approved Mareb 5, 1895. 


CHAPTER XC. 

An Act to validate and confirm proceedings for the 
formation of borough goveruments had and taken 
under the provisions of an act entitled “An act 
for the formation of borough governments,” ap- 
proved April fifth, one thousand eight hundred 
and seventy-eight,and the acts amendatory thereof 
or supplemental thereto, 

1. Be it enacted by the Senate and General As- 
sembly of the state of New Jersey, That no proceed- 
ceedings had or taken tor the formation of a borough 
government under the provisions of an act entitled 
“Au act for the formation of borough governments,” 
approved April fifth, one thousand eight hundred 
and seventy-eight, and the acts amendatory thereof 
and supplemental thereto, shall be taken or held to 
be invalid or inoperative, because the petition of the 
inhabitants of the district incorporated or to be in- 
corporated, presented to a judge of the court of com- 
mon pleas,as in the said acts directed, shall bave 
failed, or shall fail, to set forth or state that the dis- 
trict described in the said petition embraced a ter- 
ritory or area not to exceed four square miles and 
did not contain a populatiun exceeding five thou- 
sand, or because the order made on the presentation 
of the said petition recites that it is made by the 
court or in the name of the court, instead of by or in 
the name of the judge of the said coart who signed 
the said order, or because of any other irregularities 
orerrors in the proceedings taken under the said 
act for the formation of such borough; provided, 
however, that in any suit or judicial proceeding 
which has been or may be brought to test ihe validity 
of such proceeding or the validity of the incorpora- 
tion of such borough, it shal! be made to appear 
either by the reeord of the said proceedings, or by 
other proof, that such petition was signed by the 
persons and in the manner required by the said act ; 
that the territory described in the said petition did 
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not embrace an area to exceed four square miles 
and did not contain a population exceeding five 
thousand; that an order for the said election was 
made upon the presentation of the said petilion, 
signed by the judge of the court of common pleas of 
the county within which the district described in 
the said petition is situated, and that the order for 
said election and the notice thereof was published 
as required by law, and that the said election was 
held at the time and place designated therein, and 
that at such election a majority of the votes cast for 
and against the incorporation of the said borough 
were cast in favor of the incorporation thereof. 

2. And be it enacted, That all acts and parts of 
acts inconsistent with this act be and they are 
hereby repealed, and that this act shall take effeet 
immediately, 

Approved March 5, 1895. 





CHAPTER XCI. 
An Act to establish public parks in certain counties 
in this state, and to regulate the same. 

1. Be it enacted by the Senate and General As- 
sembly of the State of New Jersey, That in any coun- 
ty of this state containing a population of more 
than two hundred thousand it shall be the duty of 
the justice of the supreme court presiding in the 
courts of such county, as bereinafter previded, to 
appoint five persons a board of commissioners, to be 
krown as “the county park commission” 
(inserting the pame of the county in and for which 
such commissioners are appointed); the commis- 
sioners first appointed under the provisions of this 
act in any county shall hold office respectively for 
the term of one, two, three, four and five years, as 
indicated and fixed in the order of appointment, and 
all such commissioners, after the first appointment, 
shali be so appointed for the full term of five years; 
vacancies in the said board happening by resigna- 
tion or otherwise shall be filled by such justice, and 
the persons appointed to fill such vacancies shail be 
appointed for the unexpired term only; such per- 
sons so appointed, when duly qualified, constituting 
such board of park commissioners, and their suc- 
cessors, are hereby created a body politic, with 
power to sue and be sued, to use 9 common seal and 
to make by-laws; the members of any such board 
shall serve without compensation ; their necessary 
expenses shail be allowed and paid, and no person 
employed by the said board shall be a member 
thereof; before entering upon the duties of his of- 
fice, each of the members of said board shall take 
and subscribe an oath or affirmation, faithfully and 
impartially to perfor”: the duties of his office,which 
oath or affirmation shall be filed in the office of the 
clerk of the county wherein the board of which be 
is a member is appointed; every such board shall 
annually choose from among its members a presi- 
dent, vice president and treasurer, and appoint a 
clerk or secretary and such other officers and em- 
ployees as it may deem necessary to carry out the 
purposes of this act ; it may also determine the duties 
and compensation of such appointees and remove 
them at pleasure,and make reasonable rules and 
regulations respecting the same; every such hoard 














shall have a suitable office 
documents, records and accounts shall be kept, sub- 
ject to public inspection, at such times and under 
such reasonable regulatious as the board may deter— 
mine. 

2. And be it enacted, That every such board shall 
have power to acquire, maintain and make available 
to the inhabitants of the county wherein it is ap- 
pointed, and to the public parks and open spaces for 
public resort and recreation, and shall have power 
to locate within the limits of said county such public 
parks and places, and for these purposes shall have 
power to take in fee or otherwise, by purchase, gift, 
devise or eminent domain, lands and rights in lands 
for public parks and open spaces withiv said county; 
deeds of conveyance therefur shall be made to the 
said board by its corporate name, and it shall be the 
duty of such board to preserve and care for, lay out 
and improve any such park and places, and to make 
rules for the use and government of the same; such 
beard shall have power also to connect any road, 
park or public open space with any other park or 
public open space, and also wiih any city or munic- 
ipality of the said county by a suitable roadway or 
boulevard, and for this purpose shali have power to 
exercise any of the rights ana powers granted by 
this act in the manner herein prescribed, and also 
to take or acquire in fee or otherwise in the corpor- 
ate name of the said board for the benefit of the said 
connty, by purchase, gift, devise or eminent domain, 
any lands or rights in lands, easement or interests 
in lands within the said county, although tie lands 
so taken, or any part thereof, be already a street or 
way, and to construct and maintain along, across 
and upon and over the same, or any other land ac- 
quired by the said board under this act, roadways, 
parkways or boulevards; provided, however, that 
the concurrence of the common council or other 
body baving authority over highways shall be neces- 
sary to take or appropriate any portion of an exist- 
ing street or road. 

3. And be it enacted, That the said board, before 
proceeding to purchase or condemn lands for a pub- 
lic park or place, shall determine upon the location 
and quantity of Jand to be included in any park or 
place, and cause a survey thereof to be made ard a 
map showing the lands to be embraced therein, 
which map shall be kept by the commissioners in 
their office. and the boundary lines of every such. 
park or place shall be recorded in a book to be kept 
for that purpose by said board ; and before Jaying 
out and opening any roadway, parkway or boule- 
vard, they shall cause a survey of the same to be 
made and a map thereof to be filed in their office 
showiug the termini of the said roadway, parkway 
or boulevard, including the courses and uistances, 
the names of the several owners or reputed owners 
of land through which the same will pass, so far as 
the same can be ascertained, and the streets or roads 
which may be included therein ; provided, however, 
that the said board shall not be obliged to disclose 
such locations surveys or maps to public inspection 
until it has taken proceedings to condemn land or 
rights in lands necessary therefor. 

4. And be it enacted, That when the said board 
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shall deem it proper to acquire land or rigbts in 
lands for any public park or place which they have 
located, as herein provided, and the said board or its 
agents duly authorized cannot agree with the owner 
or owners of such lands and rights in lands, as to 
the price and terms of the purchase thereof,or when 
by the legal incapacity or absence of such owner or 
owners, no agreement can be made for the purchase 
thereof, a description in writing of the lands or 
1ights in lands so desired, with the name or names 
of the occupants, if any there be. ana of the owner 


or Owners,and other parties interested, if known, | 


and their residences, 1f the same can be ascertained, 
by the board or its agents, shall be presented to one 
of the justices of the supreme court of this state,who 
shall thereupon cause such board to give notice 
thereof to the persons interested, if known and in 
this state, or if unknown or cannot be found or out 
of this state, to make publication thereof as he shall 
direct, for any period not less than ten days; and 
assign a particmar time and place for the appoint- 
ment of commissioners as hereinafter provided, at 
which time, upon satisfactory evidence to him of the 
service or pub ication of such notice, he shall ap- 
point under his hand three impartial and judicious 
freeholders, residents in the county in which such 
laads or rights in lands are situate, to examine and 
appraise the said lands or rights in lands and assess 
the damages, upon such uotice to be given to the 
persons interested as shall be directed by the justice 
making such appointment, not less than ten days; 
and it shall be the duty of the said commissioners 
(having first taken and subscribed ap oath or affirme- 
tioa before some person duly authorized to admunis- 
ter the same, faithfully and impartially to examine 
the matter in question, and to make a true report 
and appraisement as aforesaid iw writing, according 
to the best of their skill and understandiny) to meet 
at the time and place appointed, and to proceed to 
view and examive the lands or rights in lands, and 
to make a just and equitable appraisement and as- 
sessment as aforesaid, !o be paid by the said board, 
which report shali be made under the hands of the 
said commissioners, or any two of them, and within 
fifteen days thereafter, together with the description 
ot the lands or rights in lands, and the appoint- 
ment or vaths or affirmations aforesaid shall be filed 
in the clerk’s office of the county within which such 
lands are situate, to remain of record therein, and 
thereupon, and .n payment or tender of payment.of 
the amount so awarded to the party or parties en- 
titled thereto, the said board is authorized and em- 
powered to enter upon and take possession of the 
said land and rights in lands; and all titles thereto 
for the purpose for which the same is taken shall, 
upon payment, or tender, pass from the said owners 
and parties interested to th. said board in trust for 
the said county in and for which they are ap- 
pointed; and in case of any dispute between any 
owner or other party interested as to their respective 
rights or shares in and to the sum so assessed and 
ascertained under tbis act, then the said board is 
authorized to pay the sum assessed to the clerk of 
the county in which said lands are situate, to be 
paid out and disbursed to or amoug the parties en- 
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titled to the same, by the order of the circuit court 
of the said county, upon the application of any one 
or more of the said parties interested, on due notice 
to the others ; and the said justice shall, upon the 
application of either party, or on reasonable notice 
to the others, tax and allow such costs, fees and ex- 
penses to the commissioners and otber persons per- 
forming any legal duty in the premises as he shall 
think equitable and right, which shall be paid by 
the said board; and if any or all of the said owners 
or other parties interested shall be absent from this 
state, or under any legal incapacity that disqualifies 
them from receiving legal payment of the money 
awarded, then it shall be the duty of the said board 
to pay the amount awarded to such person or per- 
sons, to the clerk of the county in which said lands 
or rights are situate ; and it shall be the duty of the 
cterk to receive the same,to be paid to the parities 
entitled thereto by order of the circuit court of the 
said county, upon application made therefor, and 
every and all of such payments to the clerk shall be 
equivalent to payment to the parties entitled there- 
to, and shall operate to transfer the title of the said 
lands or said rights in lands to the said board as if 
payment was made directly to the said parties ; pro- 
vided always, that should the said board, or the 
owner or owners of said lands or rights io lands 
feel aggrieved by the report and award of the said 
commissioners, they, or either of them, may appeal 
from the said appraisement and award in respect to 
their interests therein, to the circuit court of the 
coun y wherein the said lands are situate. 

5, And be it enacted, That every appeal from the 
appraisemept and award of the said commissioners 
shall be made in the form of a petition to the said 
court, and notice thereot shall be given to the other 
parties within fifteen days wfter the filing of the 
commissioners’ report and award, which proceed- 
ings shall vest in the circuit court the authority 
and power to hear and determine the question of 
the lanc or rights in lands and the damages sus- 
tained. if any, and thereupon thesaid court shall 
direc: a proper issue to be framed bet «een the said 
parties for the trial of the said question, and ordera 
jury to be struck for the trial of the same, and a 
view to be had of the premises by the said jury, and 
the said issue shall be tried upon like notice and iu 
like manner as other issues of fact are tried in said 
court; and it shall be the duty of the said jury to 
assess the value of the said landin question or 
rights in land, and the damages sustained, if any; 
and the party or parties appealing shall recover 
costs in such suit, if they shall succeed at the trial 
on the appeal in changing the valuation or assess- 
ment in his, her or their favor, and shall pay costs, 
1f they shall fail so to do, but no appeal shall pre 
vent the said board from taking the land upon fil- 
ing the commissioners’ report and award, and pay- 
ment or tender to the parties of the amount there- 
of, as herein provided ; that upon the verdict of the 
jury fixing the value of the lands or rights in lands 
and .amages. the court shall enter judgment for 
the amount thereof, with or without interests and 
costs, according to the provisions of this act and the 
priveciples of law applicable to the trial uf similar 


issues in other cases, and the judgment so entered 
shall be the sum which the owner or owners and 
other persons interested are entitled to have from 
the said board for the said lands or rights in lands 
and damages, and may be enforced in manner and 
form similar to otber cases in which judgment is 
pronounced inthe sa‘d court, and when the com- 
missioners’ award is paid by the said board into 
court, as hereinbefore provided, it shall be the duty 
of the court to order the moneys so paid into court 
applied to the payment of the said judgment, and 
the surplus, if any, repaid to the said board. 

6. And be it enacted, That the said board shall 
have power and authority not only to lay out 
and open roadways, parkways and boulevards, con- 
necting parks and open spaces as herein provided, 
but shall have authority to establish the grade of 
such highways, and change and alter the same, to 
grade, curb, flag, pave and otherwise improve the 
said parkways, roadways and boulevards, and to 
regulate the use thereof. 

7. And be it enacted, That whenever the said 
board shall determine to open and lay out a boule- 
vard, parkway or roadway, or to make apy improve- 
ment thereof which shall require the condemnation 
of lands or rights in lands, the said board shall give 
notice by publication, at least ten days, in one or 
more of the newspapers circulating in the county 
wherein the lands to be condemned are situate, of 
its intention to apply to the circuit court of thesaid 
county for the appointment of three disinterested 
commissioners to make an appraisement of the value 
of the lands and rights in lands necessary to be 
taken in the judgment of the said commissioners, 
and the damages occasioned thereby for the open- 
ing and laying out of any boulevard or roadway, or 
for the improvement thereof; and also to ascer- 
tain, fix and determine the amount of the special 
benefits which the laying out of the said street or 
the improvement thereof will confer upon any owner 
of property benefited thereby ; and at the time and 
place specified in such notice the said court shall ap- 
point three disinterested freeholders resident in the 
said county to make a just and true appraisement 
of the vaiue of the lands or mghts in lands to be 
condemned and taken by tbe said board for the pur- 
poses specified in the said notice and the damages, 
and also to makea just and true estimate and ap- 
prais:ment of the special or peculiar benefits which 
the opening vi any such boulevard, parkway or 
roadway, or the improvement thereof, may confer 
upon any owner of property benefited thereby in 
proportion, as nearly as may be, to the benefit 
which eich owner may be deemed to acquire ; and 
the said commissioners, when so appointed, shall 
ferthwith take and subseribe an oath or affirma- 
tion, faithfully and impartially to perform the du- 
ties imposed upon them by law, and such oath or 
affirmation shall be filed in the office of the clerk of 
said county; and the said commissioners shall fixa 
time and place when they will hear the persons in- 
terested in the property to be taken and appropri- 
ated as aloresaid and in the benefits to be conferred 
by the proposed improvement, of which time and 
place public votice shall be given by the said com- 
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missioners for at least ten days prior to the day of 
meeting in two or more of the newspapers pub- 
lished and circulating in the said county, and after 
having viewed the premises and heard the parties 
interested, the said commissioners shall proceed to 
estimate and fix the value of lands and rights in 
lands taken andthe damages causeg by such tak- 
ing, and also ascertain and determine the amount 
ot specia] or peculiar benefits conferred upon the 
owners of property benefited by the said opening or 
improvement, in proportion, as nearly as may be, to 
the benefits which each owner shall be deemed to 
acquire, and to make report of their assessment to 
said court; thesaid commissioners may report the 
damages awarded and the benefits assessed in any 
case in the same report or separately as they may 
determine,and upon the coming in of any such re- 
port, signed by the said commissioners, vr any two 
of them, the said court shall cause such notice to be 
given asit shall direct of the time and place of 
hearing any objections that may be made tosuch 
award or assessm<nt, and after hearing any matter 
which may be alleged against the same, the said 
court shail, by rule or order, either confirm the said 
report or refer the same to the same commissioners 
for revision and correction; and the said commis- 
sioners sha!l return the same, when referred to them 
again, corrected and revised, or make new report 
thereof to the said court without unnecessary de- 
lay,and. the same, on being so returned, shall be 
confirmed or again referred by the said court in 
manner aforesaid, as right and justice may require, 
and so from time to time until a report shall be 
made or returned in the premises, which the said 
court shall confirm, and such report, when so con- 
firmed, shall be final and conclusive, as well upon 
the said board of commissioners as upon the owners 
of any land and real estate, or rights therein affect- 
ed thereby, and the said court shall thereupon 
cause said report so confirmed to be filed in the of- 
fice of the clerk of said county, there to remain on 
record; and the said court shall bave power and 
authority to make such rules for the regulation of 
the practice and procedure under this act as shail 
be deemed expedient and consistent with its pro- 
visions ; the said court shall, upon application made 
by the said board or on its behalf, fix and determine 
the compensation to be paid the commissioners so 
appointed, and allow any other expenses necessar- 
ily incurred in making any such assessment all of 
which shall be paid by the said board of park com- 
missioners ; provided, however, that the cost and 
expense of making any assessment fur benefits, in- 
cluding the fees of commissioners, may be included 
in making up the entire cost for the purpose of such 
assessment. 

8. And be it enacted, That in every case in which 
damages are awarded under the provisions of this 
act to an owner or owners of Jands, and benefits are 
assessed against the same owner or owners, it shall 
be lawful for the said board, when both the award 
of damages and the assessment of benefits have 
been finally confirmed, to deduct the amount of the 
benefits assessed from the damages awarded, and to 
set off such bencfits against such damages by proper 
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charges and credits, in order that the excess of dam- 
ages, if any, «ball be paid, and the excess of bene- 
fits, if any, only collected. 

9. And be it enacted, That any person or persons 
to whom am award shall be made as aforesaid, sub- 
ject to the deductions for benefits assessed as afore- 
said, may sue fpr and collect the said award after 
the same shal! have been confirmed as aforesaid, in 
an action of debt against the said board in any court 
of competent’ jurisdiction, and acertified copy of 
the award so made shall be presumptive evidence of 
the claim sued upon. 

10. And be it enacted, That it shall be Jawful for 
the said board to collect tae assessments for benefits 
so made as aforesaia, either by asuit in an action 
in debt in the name of the said board against the 
person or persons from whom such assessment is 
due, together with the cost of making the same. and 
interest at the rate of six per cevtum per annum 
from the date of contirmation, or by a sale of the 
property benefited, or by both of the said remedies, 
which are to be cumulative, and every such assess- 
ment shall bea first lien upon the property bene- 
fited as ascertained by the said commissioners, to 
the amount of the assessment so made as aforesaid, 
with interest and cost from the date of the confir- 
mation of such assessment. 

11, And be it enacted, That all sums of money re- 
ceived from assessments for benefits shall be set 
apart by toe said commissioners and devoted ex- 
clusively to the payment of bonds or obligations 
issued on its requsition, for the purpose of provid- 
ing a fund to meet the expenditures of the said 
board and to the payment ot tbe interest thereon. 

12. Awd be it enacted, That any and all assess- 
ments which may be mace under and by virtue of 
this act for bevefits conferred shall be and remain 
liens upon the lands and real estate benefited as 
aioresaid, from and after the time when the same 
shall be confirmed, and any such lien shall remain 
until the same shall be fully paid: and ifany such as 
sessment shall remain in arrear fora period exceed- 
ing six months alter confirmation suit may be 
brought for its collection as aforesaid with interest 
and costs, and the said board may proceed to ad- 
vertise said lands and real estate upon which any 
assessmeut may be a lien to be sold at public auc- 
tion at the court house of the said county on some 
day not less than two months distant between two 
and five o’clock in the afternoon; that such adver- 
tisement shall be published at least once each week 
for a space of at least three weeks next preceding 
the said sale, in two of the newspapers published 
and circulating in the said county; such advertise- 
ment shall be the only notice required, and shall 
contain the names of the owners of land in default, 
if the same be known, if not, shall state the name 
of owners to be unknown, and shall give the 
amounts due from them respectively, with a short 
description of the lands and real estate to be sold, 
and at the time and place of said sale, said lands 
and real estate shall be openly sold to the person or 
persons who wil! take the same for the shortest 
period of time, not exceeding fifty years from the 
date of sale, and pay to the said board before the 
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close of the sale the full amount due upon said un- 
paid assessments, with ivterest thereon from the 
time when the same was confirmed, at the rate of 
six per centum per annum, together with such sum 
as the said board may fix rnd determine to be a fair 
proportion of tbe expenses of advertising,conducting 
and making such sale; in the event that any pur- 
chaser shall neslect or refuse to make payment 
aforesaid, he shall forfeit all claim to said lands and 
real estate, and the same shall be resold by the said 

board upon like advertisement as aforesaid; the 
said board mav adjourn any such sale from time to 
time by making proclamation thereof, and proceed 
the-ewith on the adjourned day, and the said board 
shall make and deliver io any purchaser at any such 
sale,who shall have made pay ment as aforesaid,a cer- 
tificate of sale, signed by its officers thereunto duly 
authorized, and sealed with the seal of the said 
board, which certificate shail be acknowledged or 
proved according to law, and shall set forth as 
concisely as may be, the facts of said assessment, 
advertisement and sale, together with a short de- 
scription of the lands and real estate sold, the 
amount actually paid therefor by the purchaser and 
the length of time for which he shall have pur 

chased the same; every such certificate shall, be- 
fore its delivery, be recorded in one of the books to 
be kept by the board torthis purpose ; such certifi- 
cate may be assigned by deed of assignment under 
seal, duly acknowledged as aforesaid, and every 
such assignment may be recorded in the books of 
said board upon the payment of a fee of one dollar 
therefor; every owner of land and real estate so 
sold, his, her or their legal representative, or any 
mortgagee or mortgazees thercof, or any judgment 
creditor or creditors, naving a lega! or equitable in- 
terest therein, may, by payment to the said board, 
for the benefit of the said purchaser, his heirs or as- 
signs, of the amount originally paid by the said pur- 
chaser, and of any tax or assessment which such 
purchaser way have paid, and of which he may have 
given writen notice to the said board, with interest 
on ail such payments at the rate of ten per centum 
per annum, redeem the said lands from the lien -so 
imposed, but in case no such redemption is madethe 
said board shall, at the expiration of the said period 
of three years, upos the surrender of any such cer- 
tificate, execute and deliver to the purchaser, his 
legal representatives or assigns, a declaration of sale, 
to be executed in the same manner as the certificate 
of sale, and to be duly proved or acknowledged, stat- 
ing therein briefly the facts of said assessment, ad- 
vertisement and sale, giving a short description of 
the lands and real estate sold, and the time for 
which the same was sold; said declaration of sale 
shall be recorded in the books of tke said board, 
and also inthe record of deeds in the office of the 
register of said county, upon the payment of a fee 
of one dollar in each case; and until the recording 
of such declaration the time for redeeming said 
lands and real estate shall remain open, notwith- 
standing the expiration of the said term ; every such 
declaration of sale shall be presumptive evidence in 
all courts and places that such sale and proceedings 
were in all respects regular and according to law; 
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and such purchaser or purchasers, his, her or their 
legal representatives, shall, by virtue thereof, law- 
fully hold and enjoy such iands and real estate, with 
the rents, issues and profits thereof, for his, her or 
theirown proper use against the owner or owners 
thereof, and all persons claiming under them, until 
the said term mentioned in the said declaration shall 
be fully completed and ended; every such purchaser 
se holding shall be liable for any injury or waste 
done orcommitted in the same manner and to the 
same extent as a tenant for years, but no mortgagee 
whose mortgage shall have been recorded or regis- 
tered before any such sale sball be divested of his 
rights in and tothe said lands and real estate, unless 
after notice shall have been given to him by any 
such purchaser for a period of six months (such no- 
tice to be 1n writing), such mortgagee shall neglect 
to redeem the said lands and real estate by paying 
the amount actually paid by such purchaser, includ- 
ing taxes, and including assessments subsequently 
made, with interest at the rate of six per centum 
from the date of payment, and also any costs or 
charges which he may have been by law obliged to 
pay ; notice to every such mortgagee sball be served 
personally, if he be a resident of the said county, if 
not, it shall be addressed to him by mail at his place 
of residence, as stated in the said mortgage or any 
assignment thereof; every such mortgagee holding 
a lien on lands sold redeeming as ator said may col- 
lect the amount paid as a part of the debt due, and 
every such person shall be eaotitled to receive and 
hold by assignment the declaration of sale as evi- 
deuce of such payment, and as further security for 
the repayment of the sum so paid, with interest. 

12. And be it enacted, That lands and real estate 
which are not bid off and sold when offered for sale, 
or for resale, according to the provisions of this act, 
shall be struck off to the said board by its corporate 
name, for the longest term for which such sale is 
authorized to be made,and said board may hold 
said lands and real estate and sell, assign and dis- 
pose thereof and use the proceeds of the same in the 
same manner as directed in the case of moneys paid 
for benefits assessed, and such board shall have ina 
relation to the said lands so struck off to it all the 
right and privileges of a purchaser at suc. sale. 

14. And be it enacted, That tu meet the expenses 
incurred under the provisions of this act in addi- 
tion to the sum of money received from benefit as- 
sessments as herein provided and otherwise, the 
board of chosen freeholders of the said county 
shall, from time to time, on the requisition of said 
board of park commissioners, in the neme and on 
the credit of the said county, borrow money by 
issuiag the bonds of the said county to asum 1n the 
aggregate not exceeding two million five hundred 
thousand dollars, such bonds to run for a term not 
exceeding fifty years, to bear interest at a rate not 
exceeding tour per centum, payabie sewi-annually ; 
such bonds shall not be sold or disposed of at less 
thau their par value,and may be made payabie at 
any place which the said board of chosen free hold- 
ers may determine and they shall also determine 
the form of the bond; asinkiog fund shall be es- 
tablished by the saia board of chosen freehold rson 
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the issuing of any such bonds sufficient, with the 
accumulations thereof, to extinguish the principal 
of the said bonds so issued when due; the interest 
and principal of all bonds issued under the author- 
ity of this act shall be the debt or obligation of the 
county wherein they are issued and the payment 
thereof shall be provided for by taxation in the 
same manner that other debts and obligations of 
the county are provided for by taxation. 

15. And be it enacted, That where sinking fund 
commissioners exist in any county in which such 
board of park commissioners shal] be appointed 
under this act,and any such bonds issued, such 
sinking f ind commissioner: shall have the care and 
custody of the 'unds to be provided for the extin- 
guishm nt of such bonded debt, but if bo sinking 
fund commissioners shall exist therein, then it shall 
be the duty of the board of chosen freeholders of 
any such county to provide for the care of such 
fund, and it shall be the duty ot the officers of the 
county charged by law with the raising of moneys 
for county purposes to provide annually in the tax 
levy for the interest which may fall due during the 
succeeding year on any bonds issued under the 
authority of this act, and also each year to provide 
by taxation a fund sufficient, with the amount re- 
ceived from benefit assessments by the said board 
of park commissioners, which shall be turned over 
for this purpose by said commissioners, and the ac- 
cuwulations of the sinking fund thus provided, to 
pay and extinguish the principal of all such bonds 
when they mature. 

16. And be it enacted, That all lands tsken or 
held under this act for the purpose of public parks 
shall be forever kept opevu and maintained as such, 
and no steam or other railroad shall be laid out on, 
or maintained or operated in or on, any portion of 
the parks, open spaces, boulevards, parkways or 
roadways laid out and located under this act except 
at such places and in such manner as the said 
board of park commissioners shall in writing duly 
approve. 

17. And be it euacted That every such board 
shall have power and authority to make rules and 
regulations fur the government and use of all such 
parks, open spaces, boulevards, parkways and road- 
ways, and to enforce the same by preseribing and 
affixing for the violaticn thereof suitable penalties, 
not exceeding fifty dollars for each offense; such 
rules and regulations shall be plainly printed and 
posted witbin such parks and public places or on 
such boulevard and other bighways; and the said 
buard shall have power and authority to sue for 
and collect the penalty prescribed and affixed for 
any violation of the rules and regulations so made 
in an action of debt in any court of competent juris- 
diction; all fines and penalties recovered as afore- 
said shall be used by the said board tor the same 
purposes andin the same mawner as other funds 
provided for its uze. 

18. And be it enacted, That any city or munici- 
pality within such courty.or any local board in 
such city or muncipality. having control of the 
parks or streets therein, is hereby authorized and 
empowerea to transfer the care, custody and control 
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of any park, public place or street under its care or 
contro] to the said board of pirk commissioners for 
the purposes o this act, with its consent, which 
consent such board of park commissioners is here- 
by authorized to give. 

19. And be it enacted, That upon the appoint- 
ment of commissioners in any county under the first 
section of this act, the commissioners appointed in 
apy such county under the act entitled “ An act to 
establish boards of county park commisssioners, and 
to define their powers and duties,” approved May 
eighth, one thousand eight hundred and ninety. 
four, shallturn over to the board appointed under 
this act all their maps, plans and other property, 
and their powers shall terminate, except for the 
purpose of closing up their work, 

20. And be it enacted, That all acts and parts of 
acts, both general and special, inconsistent with 
this act be and the same are hereby repealed, and 
that this act shall take effect immediately ; pro- 
vided, however, that none of the foregoing provis- 
ions shall take effect in any couuty, nor shall the 
commissioners to be appuinted under the provisions 
of this act, be appointedin any county, until the ac- 
ceptance or rejection of this act shall have been sub- 
mitted, as herein provided, to a popular yote; such 
submission shall be made, and the vote hereinafter 
provided for taken, at the next election, whether 
general, municipal or special, wherein the people of 
all the county qualified to vote are authorized to 
vote for local officers, and it shall be the duty of the 
county clerk at least ten days before any such elec- 
tion, to give public notice by publication in two or 
more newspapers published and circulating in the 
county that such submission will be made at 
the ensuing election, stating briefly the question to 
be submitted as herein provided, and it shall be the 
duty of the said clerk to provide ballots sufficient 
in quantity for the legal voters of the said county, 
not less than five to each legal voter as the number 
of voters appear by the last preceding election, and 
make distribution thereof as far as practicable in the 
manner provided by law for the distribution of 
other ballots at such election; every such ballot 
shall contain either the words “ for the new park 
bill,”or the words “against the new park bill,” and an 
equal number of each kind of ballots shal] be so print- 
ed and distributed; and the legal voters of said county 
may at such election decide upos the acceptance or 
rejection of this act by the use of such bailots; such 
ballots shall be cast at such electiou, separate and 
distinct from other ballots used at-such election, 
and shall not, except as herein provided, be regu- 
lated by the laws regulating ballots used in the 
election of public officers; such ballots, however, 


- Shall be deposited when offered without being en- 


closed in an envelope by any legal voter 1n the ballot 
boxes used at such election for the election of public 
officers ; and all ballots so cast for or against this act 
shall be counted and the result thereof returned by 
the election officers holding such election as herein 
provided ; and the acceptance or rejection of this act 
shall be determined by the result of such election, 
and if there shall be found on a canvass of all the 
yotes cast to be made as herein provided a majority 
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of ballots in favor of this act, then this act, but no 
otherwise, shall take effect immediately in such 
county; the return and certificate of the result of 
the votes cast in every election district or voting 
precinct in such county for and against the accept- 
ance of this act shall be filed forthwith after the 
close of the said election by the officers conducting 
the same, with the clerk of the county wherein such 
election is held, and ii shall be the duty of such 
clerk to tabulate the said returns and canvass the 
votes so cast in all the election districts in said 
county and certify upon such tabulated statement 
the number of votes cast for the acceptance of this 
act,and the number of votes cast against the ac- 
ceptance of this act, and he shall file such tabulated 
‘statement witb bis certificate thereon in bis office, 
there to remain of record; and it sball be the duty 
of the said clerk, witbin five days after the filing of 
suck tabulated statement and certificate, in case the 
same shall show that this act has been accepted in 
such county, to deliver a certified copy of the said 
tabulated statement and certificate to the justice of 
the supreme court presiding in the court of such 
county; and it shall be the duty of the said justice, 
within ten days thereafter, to appoint the commis- 
sioners which he is authorized by this act first to 
appoint; all expenses incident to this election 
properly certified by the president judge of the court 
of common pleas of such county shall be paid by 
such county wherein such election is held as other 
election expenses therein are paid. 

21. And be it enacted, That this act shall take 
eftect immediately as regards the submission thereof 
to a popular vote as aforesaid. 

Approved March 5, 1895. 





CHAPTER XCIl. 

A Supplement to the act entitled “ An act respect- 
ing sewerage and drainage,” approved March 
twentieth, one thousand eight bundred and 
eighty.and to provide for the payment of the 
cost of sewers heretofore constructed, without 
authority of law,in or by and for towns and town- 
ships. 

1, Be it enacted by the Senate and General As- 
sembly of the State of New Jersey, That 1t shall be 
lawful for the town council, township committee or 
other governing body of any town or township in 
the state, if deemed by them best for the interest of 
the same, or any part thereof, to build and con- 
struct one or more main sewers in said town or 
township, and thence to tide-water, or to some other 
outlet sewer or sewers leading thereto, across the 
territory of adjoining or other municipalities inter- 
vening between such towns or townships and tide- 
water or outlets aforesaid, with the necessary later- 
als and appurtenances thereto, first making and 
entering into contract or contracts in the name of 
said town or township for the building and con- 
struction of said sewers and with the owners of 
lands necessary to be occupied or crossed tbereby, 
and with such municipalities for permission for 
such occupation or the use or crossing of their 
streets and highways respectively for such occupa- 
tion, or with the owner or owners of any sewers 
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built or building by the owners of land advisable to 
be connected therewith. 

2. And be it enacted, That all outlet sewers or 
sewers leading to tide-water across intervening 
territory aforesaid and necessary laterals and ap- 
purtenances aforesaid, or any of them, including 
such connecting sewers last above mentioned, it 
contracted for, shall be treated and regarded as 
parts of such main sewers, and all costs and ex- 
penses attending their construction or price shall, 
for the purpose of assessment, be included in and 
form part of the cost of any main sewer in connec- 
tion with which it shall be built, to be collected 
from property benefited accurding to the provisions 
of the act respecting sewerage and drainage, to 
which this act is asupplement as aforesaid; pro- 
vided, that no such sewer or sewers shall be so con- 
structed as to empty or discharge auy of its or their 
contents into any creek, stream, lake, pond or water 
course, the waters of which are used for or connect 
with waters used forthe supply of water to any 
aqueduct, water main or reservoir of any city, town- 
ship or othe: municipality of this state. 

3. And be it enacted, That whenever there has 
heretofore been constructed or contracted to be 
constructed by the governing body of any town or 
township any sewer as aforesaid, whether within 
or beyond the territorial limits of such town or 
township. which has in fact been accented by such 
governing body, or to raise and pay the cost of 
which or any part thereof, bonds of said township 
have been issued or agreed to be issued and deliv- 
ered, but for the construction of which sewers and 
issue of which bonds there existed at the time of 
such delivery or contract for the same, no valid 
statute or law authorizing the same, or where the 
validity of such statute is disputed or doubtful, it 
sha)! be lawful tor said town council, township com- 
mittee or other governing body to issue bonds of 
said town or township in lieu of or in exchange tor 
such bonds before delivered or contracted for, and 
to deliver the same to the holders thereof, or per- 
sons entitled thereto, taking up and canceling any 
such first-issued bonds, and paying any interest due 
thereon out of the general fund of said town or 
township; any person having right to receivej such 
original bonds may require such issue, substitution 
and delivery; and further, that in order tojraise 
the costs and expenses agreed to be paid by such 
towa or township for the construction of said [sewer 
or sewers or the said outlet or outlets, connection or 
connections therewith, or the remainder thereof, it 
shall be Jawful for the said town council, town com- 
mittee or other governing body to issue, if in their 
judgment expedient, bonds in the corporate name 
of such town in such amount as may be necessary 
for that ‘purpose; and all bonds contemplated by 
this act may be registered or coupon bonds, shall 
bear interest at a rate not exceeding six per centum 
per annum, shall be payable severally in notmore 
than twenty years from their date, and shall not be 
sold or disposed of for less than their par value. 

4. And be it enacted, That this act shall take ef- 
fect immediately. 
Approved March 6, 1895. 








CHAPTER XCIII. 

A Further Supplement to an act entitled “An act to 
authorize the appointment of a board of commis- 
siovers to represent the state of New Jersey at the 
world’s Columbian exposition, to be held in Chi- 
cago, in the year of one thousand eight hundred 
and ninety-three,’ approved March eighteenth, 
one thousand eight huudred aud ninety-one. 

1. Be it enacted by the Senate and General As- 
sembly of the State of New Jersey, That the geolog- 
ical exhibit, as the same was produced and exhib- 
ited in Chicago, shall be turned over to the geolog- 
ical survey of this state,and be under its control 
and management; the seacoast exhibit shall be 
turned over to the state library, and the furniture 
and household effects and decorations of every sort 
shall be turned over to such departments of the 
state as may be advised and directed by the gover- 
nor ot this state; the agricultural exhibit shall be 
turned over to the state board of agriculture. 

2. And be itenated, That there be and is hereby 
appropriated the additional sum of tweive thousand 
five hundred dollars in excess of the sums hereto- 
fore appropriated in order to pay off and discharge 
and liquidate all debuts due from and by said com- 
mission, and that same shall be paid by the treas- 
urer of the state, upon warrant of the comptroller, 
to the treaurer of the commission in such sums as 
may from time to time be required and requested 
by resolution of the commissioners duly certified by 
the president of said commission, with the ap- 
proval of the governor, and said sum so paid by the 
treasurer of the state to the treasurer of the board 
shall be expended and paid out only by resolution 
of said board upon the approval of the presideut of 
said board, and this appropriation when made and 
paid, shall be in full und final discharge of all debts 
and demands of said commisssion. ana the traas- 
fer of the property named in this act shall be finally 
made by the officers of tne said world’s fair commis- 
sion as herein deciared, immediately after the pas- 
sage of this act,and the respective state depart- 
ments to which the said exhibits and property are 
transferred shall maintain, use and control the 
same as they use and control all other property of 
the said state in the control of said depart ments re- 
spectiveiy. 

3. And be it enacted, That this act shall take 
effect immediately. 

Approvea March 6, 1895. 


CHAPTER XCIV. 

An Act to enable towns, villages and municipalities 
governed by boards of commissioners or improve- 
ment commissions to construct sewers through 
tide-water creeks or water courses within their 
corporate limits. 

1. Be it enacted py the Senate and General As- 
sembly of the State of New Jersey, That in any 
town or village or in any municipality governed by 
a board of commissioners or improvement commis- 
sion in this state wherein any tide-water creek or 
water course now exists into which sewers and 
drains now empty, it shall and may be lawful for the 
governing body of any such municipality having 
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the charge and control of sewers in such municipal- 
ity, whenever they deem the same necessary, to 
cause to be constructed through such tide-water 
creek or water course an inclosed sewer to receive 
the sewage from the sewers and drains emptying 
into such creek or water course, and from such 
point in such creek or water course or from such 
boundary thereof to such point in said creek or 
water course, or to such outlet of the same as shall 
be determined upon as most advisable and expedient, 
or upon any ot the tide-waters or other waters 
bounding upon such town, village, or upon such 
municipality governed by commissioners or im- 
provement cOmmission into which the sewers there- 
of now enter; and further, to cause such creek or 
water course to be thereupon filled up, and such gov- 
erving body are hereby invested wich full power to 
locate and construct such cewer in manner afore- 
said, together with all necessary drains, pumps, 
docks, dams, tide-water banks and such other works 
as they shall deem necessary either upon or across 
any private lands or other place, with full powers of 
condemnation of any lands taken tor the purposes 
aforesaid. 

2. And be it enacted, That the costs, damages and 
expenses of such improvement, including the cost 
of real estate required therefor as hereinafter pro- 
vided, shall be assessed upon all the property bene- 
fited thereby in like manner as the costs, damages 
and expenses of constructing other sewers con 
structed by any such municipality are or may be 
assessed; provided, wheneve1 the benefits of such 
improvement are extended to other property by the 
building of lateral sewers or connections, there 
shall in like manner, be assessed upon such prop- 
erty a just portion of the costs, damages and ex- 
penses of such improvement, which assessment may 
be made in connection with an assessment for such 
lateral sewers, or as an independent assessment, 

8. And be it enacted, That the costs.damages and 
expenses of constructing such improvement, includ- 
ing the cost of real estate acquired therefor, beyond 
the amount assessed for special and direct benefits, 
shall be paid by the municipality constructing any 
such sewer, and such municipality may issue its 
bonds to/the amount not exceeding in the aggregate 
the total cost of said sewer, and of the lands acquired 
therefor, in like manner as bonds are issued by such 
municipaiity for the payment of the costs, damages 
aad expenses of othe: sewers constructed by any 
such municipality. 

4. And beit enacted, That when any such im- 
provement shall be located upon any lands other 
than public highways or streets,and such land or 
any easement, mght or estate therein, shall be 
necessary for the construction of said sewer and 
appurtenances, then it shall be lawful for any such 
municipality as aforesaid to acquire the said land by 
purchase, or by condemnation; aud 1n case con- 
demnation proceedings are necessary, they shall 
award the owner or owners of such land just com- 
pensation therefor,and forthe damages sustained 
by said land owner, over and above any special 
benefits derived from said sewer, and shall add the 
amount of such compensation to the cost of build- 





ing or constructing such sewer, and'works; before 
fixing the compensation in any case, such govern- 
ing body shall notify the owner or owners of the 
land sought to be taken for the purpose aforesaid, to 
the end that such owner or owners may have tull 
opportunity to be heard upon the question of the 
value of such land; the award of compensation 
shall be final, unless such governing body recon- 
sider the {same and make a new award, or uuless 
said owner or owners within twenty days after no- 
tice of the amount fixed as compensation for said 
land |shall, on two days’ notice tosuch governing 
body,apply to the circuit court of the county wherein 
such improvement is located for the appointment of 
three disinterested ftreeholders residing in such 
county, to review the assessment for the value of 
the land to be taken and damages sustained there- 
by, whose report shall be made to said court within 
twenty days from and after their appointment, and 
upon the confirmation by said c.urt of such report 
and assessment for damayes so make as aforesaid by 
said freeholders, the same shall be final and con- 
clusive, unless either party shall, within ten days 
after confirmation of said report, appeal to the cir- 
cuit court of the county, which is hereby invested 
with full power to direct an issue and try :uch ap- 
peal by jury, and to make such order as may be 
necessary therein; such award shall bear interest 
atithe rate of five per centum per annum from the 
date of making the same until paid. 

5. And be it enacted, That the money for such 
improvement as aforesaid may be raised by any such 
municipality by sale of improvement certificates or 
temporary loans, or by the bonds of such munici- 
pality, the issue and sale whereof for the purpose of 
this act are hereby authorized, 

6. And be it enacted, That this act shall be deemed 
a public act and shall take effect immediately. 

Approved March 6, 1895. 





CHAPTER XCV. 

A Further Supplement to an act entitled “An act 
to enable cities in this state to furnish suitable 
accommodations for the transaction of public 
business and an armory for the use of the national 
guard therein organized,” approved April fif- 
teenth, one thousand eight hundred and eighty- 
seven. 

1. Be it enacted by, the Senate and General As- 
sembly of the State of New Jersey. That in any city 
of this state wherein there has been or may hereafter 
be erected a new city hall, pursuant to the provisions 
of said act and supplements, the commissioners ap- 
pointed under said act aie hereby authorized and 
directed to furnish and equip the said building for 
occupancy, to improve the surroundining grounds 
and to purchase all necessary furniture and fix- 
tures and other articles in order to fully furnish 
and equip the said building for immediate use by 
the officers and departments of city government,and 
to this end said commissioners shall use their judg- 
ment as to the furniture, fixtures and other articles 
necessary to furnish and equip the same, but shall 
not expend for said purpose, however, more than 
twenty-five thousand dollars without the consent 
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of the board having charge and control of the 
finances of such city; that for the purpose of ob- 
taining the money necessary for the purposes afore- 
said the said commissioners shall in writing, notify 
the said board having charge and control of the fi- 
nances of such city of the amount which, in their 
judgment, will be necessary to furnish and equip 
the said building as aforesaid and improve the sur- 
rounding grounds, and thereupon said board shall 
raise, either upon the notes or bonds of said city, 
drawn for such time as the said board or body shall 
deem necessary, the amount of money named in 
said request and place the same to the credit of 
said commissioners, to be expended forthe pur- 
poses aforesaid ; the notes issued as aforesrid may 
be afterwards replaced by bonds of the city 
issued to take up and pay off said notes, which said 
later bonds the said board are hereby authorized tu 
issue for such time as they deem best, not exceed- 
ing ten years. 

2. And be it enacted, That this act shall take 
effect immediately. 

Approved March 6, 1895. 





CHAPTER XCVI. 


An Act respecting the assessment of taxes in cities 
of the first class in this state. 

1. Be it enacted by the Senate and General As- 
sembly of the State of New Jersey, That it may be 
lawful in cities of the first class for the board hav- 
ing charge of the assessment of taxes for said city, 
with the approval of the mayor of said city, to make 
such assessments by numerical block numbers, 
irrespective of the existence of ward or district 
lines. 

2. And be it enacted, That this act shall take 
effect immediately. 

Approved March 6, 1895. 





CHAPTER ACVII. 


An Act to amend an act entitled “ An act to set off 
borough commissions from the townships in 
which they are located, and providing for their 
government,” approved May second, one thou- 
sand eight hundred and ninety-four. 

1. Be it enacted by the Senate and General As- 
sembly of the State of New Jersey, That whenever 
a borough commission has heretofore or shall here- 
after become separated from the township in which 
it is located, under the provisions of an act entitled 
* An act to set off borough commissions from the 
township in which they are located, and providing 
for their government,” approved May second, one 
thousand eight hundred aud ninety-four, the said 
borough commission so separated shall hereafter be 
designated asa borough instead of borough com- 
mission, 

2. And be it enacted, That this act shall takeZef- 
fect immediately. 

Appreved March 6, 1895. 





CHAPTER XCVIII. 


A Supplement to an act entitled “An act to provide 
for the appointment of police justices in cities of 
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the first class,” passed May eighteenth, one thou- 

sand eight hundivd and ninety-four. 

1. Be it enacted by the Senate and General As- 
sembly of the State of New Jersey, That the courts 
established by the act to which this act is a supple- 
ment shall be courts of record and have official seals, 
and that all persons shall be amenable to punish- 
ment for contempt of said courts in the same manner 
as in other courts of record of this state having 
power to punish for contempt of court; and thesaid 
courts shall hereafter be designated as the first and 
second criminal courts respectively of the city ia 
which they are established, and the police justices 
of each of said courts shall hereafter be, and be 
designated, the judges of said criminal courts of said 
city ; and the judges of said courts in each city shall 
make such rules assball be necessary for the orderly 
conduct of the business and proceedings of the said 
courts, which rules shal! be approved by and be sub- 
ject to the revision of the president judge of the 
court (f common pleas of the county in which such 
city is situated. 

2. And be it enacted, That the board of police 
co umissioners in such city where said courts are 
established shall provide suitable rooms for the 
transaction of the business of such courts, and pro- 
cure suitable furniture therefor, and such books and 
stationery as may be necessary, and shall designate 
the police officers to atteod the sittings of such 
courts and preserve order therein. 

3. And be it enacted, That said courts shall have, 
possess and exeicise, in addition te the powers, 
authority and jurisdiction which the said police 
courts and the said police justices thereof may now 
have, all the powers, authority and jurisdiction of 
the court of two justices of the peace, and of the jus- 
tices of the peace in and for the several counties of 
this state, except such as are couferred upon the 
said justices of the peace by the following acts; am 
act entitled “An act constituting courts for the 
trial of small causes,” approved March twenty- 
seventh, one thousand eight hundred and seventy- 
four, and the various supplements thereto: an act 
entitled “An act concerning landlords and ten- 
ants” approved March twenty-seventh, one thou- 
sand eight hundred and seventy-four, and the 
various supplements theretu; an act eotitled “An 
act for the relief of creditors against absconding 
and absent debtors,’ approved March twenty- 
seventh, one thousand eight hundred and seventy- 
four, and the various supplements thereto; an act 
entitled “An act concerning forcible entries and de- 
tainers,” approved April sixteenth, one thousand 
eight hundred and forty--ix. 

4. And be it enacted, That no person tried in said 
courts shall be entitled to a trial by jury, except in 
all suits for the violation of city ordinances, and in 
eases arising under section five of an act entitled 
“ An act concerning disorderly persons,” and under 
an act entitled *‘ Anact for the maintenance of 
bastard children.” 

5. And be it enacted, That it shall be lawful for 
all commitments, writs and other processes of said 
courts either to be signed by the judge thereof or to 
be tested in the name of the said judge and signed 
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by the cierk of the said court, and the said clerk 
shall have authority to take any complaint or com- 
plaints, or affidavit or affidavits, to be used in said 
courts respectively, aud to administer any oath or 
affirmation proper to be administered in said courts, 
and by the instruction of the judge to receive in the 
judge’s absence the verdict of any jury, and in the 
absence of the judge to adjourn the court to the fol- 
lowing day; and that the dockets of said courts 
shall be kept by the respective clerks thereof, and 
the papers and records of said courts shall be filed 
by them, and be and remain in their custody, to be 
delivered to their respective successors; and that 


‘the said clerks sball have all the power and author- 


ity appertaining by law to clerks of courts of rec- 
ord, and the judge of said courts, or the clerk there- 
of in his absence, may take bail ic all cases except 
treason, murder or manslaughter, provided that the 
amount of such bail when taken by the clerk shall 
have been first fixed by the judge; and in all cases 
of summary convictions hau in such courts the 
complaint, warrant, record of the proceedings and 
conviction of the offender shall be and remain in 
the custody of such clerks as a part of the records 
of said courts, and it shall not be necessary to take 
or keep any record of the evidence or testimony 
taken on trial of any case in said courts. 

6. And be it enacted, That in all cases when a 
complaint shall be made in said courts a summons 
or warrant may issue thereon in the discretion of 
the judge thereof; ifa summons is issued it shall 
as near as may be, be served and returned in the 
same manner as in courts fur the trial of small 
causes, except that the summons may be made re- 
turnable in two days from its service; if any trial 
or examination before any ofthe said courts shall be 
adjourned, the judge or clerk thereof may take bail 
to such city in which said court is established that 
the defendant shall appear in said court at the time 
to which the said trial or examination is adjourned, 
and noi depart the said court wiihout leave; and 
that ifa defendant who has been duly summoned 
shall not appear on the return day, or on the day 
when such cause shall be tried, the said cause may 
be heard and determined in his absence, and ifa 
commitment shall be issued, it shall be lawful for 
the defendant to be taken into custody under the 
said commitment in the same manner as under a 
warrant, and te be delivered to the keeper of the 
county jail as directed in the said commitment. 

7. And be it enacted, That if any person shall be 
convicted in any of said courts, it shall be sufficient 
for the conviction to set out the name of the defen- 
dant, and the number of the section and the title of 
thestatute or ordinance under which the convic- 
-tion is had, the names of the witnesses sworn and 
alist of the exhibits produced at the trial,and a 
statement that the defendant was convicted, with 
the date of such conviction, which conviction may 
be signed by the judge of such court or tested in the 
pame of the judge and signed by the clerk thereof un- 
der seal of such court; it shall not be necessary to set 
forth in said conviction the whole or any part of 
the testimony upon which such conviction is had. 

8. And beit enacted, That the judge of any of 
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said courts may, at the request of the clerk thereof, 
designate iv writing a deputy clerk, who shall have 
authority to write for said clerk and to sign his 
name to all papets the said clerk being responsible 
for all the acts of bis said deputy. 

9. And be it enacted, That it shall be lawful fora 
judge ot any of said courts to sit as judge of any 
other of said courts, and any duly qualified justice 
ofthe peace, at the request of the judge of said 
court, may sit in the place and stead of said judge; 
and the judge or justice so sitting shall have the 
same power and authority as the judge of said 
court. 

10. And be it enacted, That any person found vio- 
lating any ordinance of any of said cities, or of any 
board of such city, may be arrested by any police 
officer of such city or by any employee of said city 
or said board whose duty it shall be to enforce said 
ordinances, and taken before any of said courts in 
said city, when the case shall be summarily heard 
and disposed of by the judge of said court, without 
the filing of any pleadings,and if the defendant 
shall be found guilty the judge of said court may 
impose upon him a fine not exceeding the penalty 
prescribed for the violation of such ordinance, and 
in default of the payment of the said fine the de- 
fendant shall be commitied to the county jail for 
any number of days the said judge may determine 
not exceeding in number the number of dollars of 
the fine so imposed. 

11. And be it enacted, That 1m all cases where 
any person snall be convicted in said courts of hav- 
ing violated any of the provisions of the act entitled 
* An act concerning disorderly persons ” (Revision), 
approved April ninth, one thousand eight hundred 
and seventy-five, or of the various supplements 
thereto, it shall and may be lawful for the judge 
before whom such person was convicted to commit 
such person to the work house or common jail of 
the county in which such person may be convicted, 
for a period not to exceed ninety days, or to impose 
a fine of not more than thirty dollars on the person 
so convicted ; provided, that this section shall not 
apply to persons convicted under the fifth section 
of said act. 

12. And be it enacted, That in case any person 
convicted iu said courts shall have been committed 
to the work house or common jail in default of pay- 
ing the fine er penalty imposed upon such convic- 
tion,it shall be lawful for the judge imposing such fine 
or penalty to remit the whole or any portion thereof, 
and to discharge the person committed from further 
custody ; and in case any person convicted in said 
courts shall have been committed to the work house 
or common jail withvut a fine, it shall be lawful for 
the judge before whom such conviction was had» 
upon application made to him for that purpose, to 
order the person so committed to be brought before 
him fora rebearing and if on such rehearing it 
shall appear tothe satisfaction of said judge that 
the person so convicted should be discharged trom 
further custody, it shall be lawful for said judge to 
discharge said person. 

13 And be it enacted, That in case any person 
shall be convicted in said courts of keeping or main- 
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taining a disorderly house or house of ill-fame, in 
violation of the provisions of the ordinances of the 
city in and for which such courts exist, it shall be 
lawful for the judge to impose upon the person so 
convicted the penalty prescribed in the ordinances, 
or to commit the person so convicted to the work 
house or common jail of the county in which such 
person may be convicted, for a period not to exceed 
ninety days. 

14. And be it enacted, That it shall be lawful for 
the justice of the peace of the supreme court hold- 
ing the circuit in each of the counties wherein such 
courts exist, or for the president judge of the court 
of common pleas of such county, upon application 
made for that purpose by any person summarily 
convicted in said courts, to order the complaint and 
warrant (if there be a complaint and warrant) the 
commitment, and the record of conviction, to be 
forthwith brought before him, and if such com- 
plaint, warrant, re cord of conviction or commit- 
ment shall be found illegal, such conviction shall be 
forthwith set aside, and the person so convicted dis 
ebarged from further custody. 

15. And be it enacted, That the said justice of the 
supreme court, or judge of the court of common 
pleas, for each case brought before him under the 
provisions of the preceding section, shall be entitled 
for his services therein to the sum of two dollars, 
to be paid by the applicant, and said fees, when 
paid, shall be disposed of as now required by law. 

16. And be it enacted, That it shall not be neces- 
sary for judges of the said courts to take in writing 
the examination of any person brought before them 
charged with any crime, misdemeanor or offense 
not triable in said courts unless the person so 
charged shall ask for such examination. 

17. And be it enacted, That the salaries of the 
judges and the clerks of said courts shall be pay- 
able monthly, in the same manner that other offi- 
cers of such cities are paid. 

18, And be it enacted, That all acts and parts of 
acts inconsistent with the provisions of this act be 
and the same are hereby repealed, and that this act 
shall take effect immediately. 

Approved March 7, 1895. 





CHAPTER XCIX. 

A Further Supplemx nt to an act entitled “An act to 
remove the fire and police departments in the 
cities of this state from political control,” ap- 
proved May second, one thousand eight hundred 
and eighty-five. 

1, Beit enacted by the Senate and General As- 
sembly of the State of New Jersey, That the board 
of police commissioners in cities of the first class, 
created by the act to which this act is a farther sup- 
plement, shall fix the compensation of the patrol- 
men at the rate of three dollars per day, the said 
compensation to begin on the first day of the next 
calendar month after this act shall go into effect. 

2. And be it enacted, That on or before the first 
day of May in each year the board of police com- 
missioners created as afc resaid shall estimate in de- 
tail the expenses of the police department for the 
ensuing year and shall transmit such estimate to 
the common council of such city or other boly bav- 





ing charge of the finances thereof, which sum so 
estimated the said body shall cause to be assessed 
and raised by making provision therefor in the tax 
ordinance of each year; provided, however, that if 
said estimate for the expenses of the police depart- 
ment shall in any year exceed an amount equal to 
two mills and seven-tenths of a mill on every one 
dollar upon such valuation that it shall be optional 
with such common council whether the excess or 
any part thereof be raised by taxation in said city 
or not; provided further that the said board shail 
not make any expenditures or incur any indebted- 
hess exceeding the amount so appropriated and 
raised ; provided, however, that where in +ny city 
the amount now authorized to be raised for current 
general expense is fixed and limited that so much 
of the sum required by this act to be raised therein 
as exceeds the amount now by law required to be 
raised by taxation therein for the purpose aforesaid 
shall not be included in such limitation but shall 
be raised in addition thereto. 

3. And be it enacted, That this act shall take 
effect immediately, but its provisions shal]l re- 
main inoperative in any city in this state until the 
same shall be accepted by the voters of such city by 
a majority of the votes cast for or against such act 
at any charter or general election hereafter to be 
beld in such city; 1f a majority of those voting for 
the acceptance or rejection of this act shall be in 
favor of its acceptance then this act shall go into 
effect immediately, and the provisions thereof shall 
be deemed to be accepted by such city, and such 
city shall be bound by the terms of this act ; persons 
entitled to vote at any charter or municipal election 
shall express their assent to or rejection of this act 
by depositing their ballots in the box provided for 
depositing ballots at such election in the election 
precincts or districts or wards of any such city; the 
words “ for act to increase compensation of patrol- 
men ” shall be printed on each ballot beneath the 
list of candidates thereon ; if said words or proposi- 
tion be marked off or defaced upon the ballot it 
shall be couoted as a vote against the same, if not 
marked off or defaced it shall be counted as a vote 
in favor thereof; there shall be a canvas of the re- 
turn of the votes upon the question of such accept- 
ance or rejection made by the election officers in the 
same way and manner as for officers voted for at 
such election and if the majority of the votes cast 
for or against this act shall be found to be in favor 
of its acceptance it shall then, but not otherwise, go 
into effect and be binding upon such city wherein 
such vote shal! have been taken. 

4. And be it enacted, That in all cities which have 
heretofore accepted the provisions of the act to 
which this act is a further supplement the 
question of the acceptance of this act shall 
be submitted at the charter election to be held 
in such city first after the passage of this act, and 
thereafter the question of the acceptance or rejec- 
tion of this act may be submitted at any election 
upon the order of the common council or other gov- 
erning bodies of such city, expressed by resolution 
and voted for by a majority of all the members of 
said body. 

5. And be it enacted, That all acts and parts of 
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acts inconsistent with the provisions of this act be 
and the same are hereby repealed. 
Approved March 7, 1895. 





CHAPTER C. 

A Further Supplement to an act entitled “An act to 
remove the fire and police departments in cities 
of this state from political control,” approved May 
second, one thousand eight hundred and eighty- 
five. 

1. Be it enacted by theSenate and General As- 
sembly of the State of New Jersey, That the beard 
of fire commissioners in the cities of the first class, 
created by the act to which this act is a further 
supplement, shall fix the compensation of the per- 
manent members of the fire department as follows: 
to the captain or foreman of each respective com- 
pany the sum of twelve hundred dollars per an- 
num; to each permanent member who has served 
three years and over,the sum of eleven hundred 
dollars per annum; to the other permanent mew- 
bers of said fire department as follows: for their 
first year of service, the sum of seven hundred and 
fifty dollars per annum ; for their second year of 
service, the snm of nine bundred dollars per an- 
num; and for their third year of service, nine hun- 
dred and fifty dollars per annum; the above sums 
to be paid in monthly payments to the above cap- 
tains, foremen and permanent members; the said 
compensation to begin on the first day of the next 
ealendar month after this act shall go into effect. 

2. And be it enacted, That on or before the first 
day of May in each year the board of fire commis- 
sioners created as aforesaid shall estimate in detail 
the expenses of the fire department for the ensuing 
year, and shall transmit such estimate to the com- 
mon council of such city or other body having 
charge of the finances thereof, which sum so esti- 
mated the said body shall vause to be assessed and 
raised by making provision therefor in the tax 
ordinance of each year; provided, howeveer, that if 
such estimate for the expenses of the fire depart- 
ment shall in any year exceed an amount equal to 
one mill and seventy-five one hundredths of a mill 
on every one dollar upon such valuation that it 
shall be optional with such common council whether 
the excess or any part thereof be raised by taxa- 
tion in said city or not; provided further, that the 
said board shall not make any expenditure or in- 
cenre any indebtedness exeeeding the amount so ap- 
propriated and raised; provided, however, that 
where in any city the awount pow authorized to be 
raised for current general expense 1s fixed and lim- 
ited, that. so much of the sum required by this act 
to be raised by taxation therein for the purpose 
aforesaid, shall not be included in such limitation 
but shall be raised in addition thereto. 

3. And be it enacted, That this act shall take effect 
immediately, but its provisions shall remain inop- 
erative in any city in this state unti! the same shall 
be accepted by the voters of such city by a majority 
of the votes cast for or against such act at any char- 
ter or general election hereinafter to be held in such 
city; ifa majority of those voting for the accept- 
ance or rejection of this act shall be in favor of its 
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acceptance then this act shall go into effect im- 
mediately, and the provisions thereof shall be 
deemed to be accepted by such city and such city 
shall be bo.nd by the terms of this act; persons en- 
titled to vote at any charter or municipal election 
shall express their assent to or rejection of this act 
by depositing their ballots in the box provided for 
depositing ballots at such election in the election 
precincts or districts or wards of any such city; 
the words “ for act to increase compensation of fire- 
men” shall be printed on each ballot beneath the 
list of candidates thereon; if said word or proposi- 
tion be marked off or defaced upon the ballot it 
shall be counted as a vote against the same; if not 
marked off or defaced it shall be counted as a vote 
in favor thereof; there shall be a canvass on the re- 
turns of the votes upon the questions of such ac- 
ceptance or rejection made by the election officers 
in the same way and manner as for officers voted 
for at such election, and if the majority of the votes 
cast for or against this act shall be found to bein 
favor of its acceptance, it shal] then, but not other- 
wise go into effect and be binding upon such city 
wherein such vote shall have been taken. 

4. And be it enacted, That in all cities which 
have heretofore accepted the provisions of the act 
to which this act is a further supplement, the ques- 
tion of the acceptance of this act shall be submit- 
ted at the charter election to be held in such city 
first after the passage of this act, and thereafter the 
question of the acceptance or rejection of this act 
may be submitted at any election upon the order of 
the common council or other governing body of 
such city expressed by resolution and voted for by 
a majority of all members of said body. 

5. And be it enacted, That all acts and parts of 
acts inconsistent with the provisions of this aet be 
and the same are hereby repealed. 

Approved March 7, 1895. 





CHAPTER CI. 

An Act regulating the display of national flags or 
ensigns other than the American flag or ensigns 
on public buildings of this state. 

1. Be it enacted by the Senate and General As- 
sembly of the State of New Jersey, That it shall not 
be lawful to display the flag or emblem of any 
foreign country upon any state, county or muni- 
cipal building ; provided, however, that whenever a 
foreigner shall become the guest of the United 
States, the state, or any city, upon public procla- 
mation by the governor or mayor of any such city, 
the flag of the country of which such public guest 
shall be a citizen may be displayed upon such pub- 
lic buildings. 

2. And be it enacted, That this act shall be 
deemed a public act and shall take effect immedi- 
ately 

Approved March 7, 1895. 





CHAPTER CII. 

An Act to extend the time for building and putting 
ip operation certain street railways incorporated 
under an act entitled “An act to provide for the 
incorporation of street railway companies and to 
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regulate the same,” approved April sixth, one 
thousand eight hundred and eighty-six. 

1. Be it enacted by the Senate and General As- 
sembly of the State of New Jersey. That whenever 
the time limited for the building and putting in 
operation of any street railway or any portion 
thereof autborized to be corstructed under the act 
referred to in the title of this act shall expire dur- 
ing the vear ove thousand eight bundred and 
ninety-five, such time shal] be and the s* me is here- 
by extended for a further period of one year, and 
any moneys paid to the state treasurer as a guaran- 
tee of good faith under section three of said act 
shall not be forfeited to the use of the state until the 
expiration of said further period of one vear; pro- 
vided, however, that this act shall not apply unless 
money has actually been expended in the construc- 
tion of said railway or some portion thereof pre- 
vious to the passage of this act. 

2. And be it enacted, That this act shall be 
deemed a public act and shall take effect immedi- 
ately. 

Approved March 7, 1895. 


CHAPTER CIII. 

An Amendment to an act entitled “An act to pro- 
vide for the autonomy of certain cities in this state 
which have been created out of townships whose 
otticers have continued to exercise their functions 
within the corporate limits of such cities,” ap- 
proved February twenty-fifth, one thousand eight 
hunored and ninety-five. 

1. Be it enacted by the Senate and General As- 
sembly of the State of New Jersey, That section 
seven of the act entitled “An act to provide for the 
autonomy of certain cities in this state which have 
been created out of townships whose officers have 
continued to exercise their functions within the 
corporate limits of such cities,” approved February 
twenty-fifth, one thousand eight hundred and 
ninety-five, be and the same is hereby amended as 
follows : 

7. And be it enacted, That all acts or parts of acts 
inconsistent with or repugnant to this act,in so far 
as they are inconsistent with or repugnant hereto, 
be and the same are hereby repealed, and that this 
act shall take effect immediately ; provided, how- 
ever. that nothing in this act contained shall pre- 
vent or in any way interfere with the collection in 
such cities by the officers of said township of taxes 
heretofore assessed upon persons and property with- 
in the limi s of such cities by said township asses- 
sor, but the payment of such taxes may be enforced 
in thesame manner and to the same extent as if 
this act had not been passed ; and provided further, 
that this act shall not be held to apply, and shall 
not apply. to any township having a population of 
less than six thousand or to any city situate in any 
such township. 

Approved March 7, 1895. 

CHAPTER CIV. 

An Act to provide for the issue of temporary bonds 
or obligations in anticipation of the renewal of 
maturing bonds, under existing statutes, in cities 


of the second class of this state. 















Whereas, In certain cities of the second class in 
this state their bonds fa:] due and become payable 
at various times during each year; and whereas, 
it is advantageous and advisable that such cities 
renew bonds so falling due at one time and not 
at frequent intervals, and in order that such cities 
may temporarily provide for such bonds until a 
renewal is made and had thereon; therefore, 

1. Be it enacted by the Senate and General As- 
sembly of the State of New Jersey, That it shall be 
lawful for the common cowncil, board of finance or 
other geverning body of any city of the second class 
in this state to issue from time to time its temporary 
bonds or obligations in anticipation of the renewal 
of bonds falling due said renewal of bonds to be 
made and had ander and by virtue of existing stat- 
utes; and said temporary bonds or obligations shall 
run fora period not exceeding, with renewals, one 
year. 

2. And be it enacted, That this act shall take effect 
immediately. 

Approved March 7, 1895. 


CHAPTER CV. 

A Further Supplement to the act entitled “An act 
to provide for the purchase of sites for the erec- 
tion and equipment of arwories in cities of the 
first and second class, and making appropria- 
tions therefor, and to provide for the taking of 
real estate for such sites by commission in case 
the same cannot be purchased by agreement” ap- 
proved March twenty-third, one thousand eight 
hundred and eighty-eight. 

Whereas, No appropriation has been made for the 
equipment and furnishing of the armories in Jer- 


sey City and Paterson, and by reason thereof 


they cannot be devoted to the uses and purposes 

for which they are intended ; and whereas, it is 

impossible to raise, by voluntary subscription, 
the entire amounts necessary to properly equip 
and furnish said armories : 

1. Be it enacted by the Senate and General As- 
sembly of the State of New Jersey, That the sum of 
fifteen thousand dollars, or so much thereof as may 
be necessary, is hereby appropriated for the equip- 
ment and furnishing of the armory at Jersey City 
and the sum of fifteen thousand dollars, or so much 
thereof as may be necessary, is hereby appropriated 
for the equipment and furnishing of the armory at 
Paterson, the said sums, or so much thereof as may 
be necessary for the said purposes,to be disbursed 
by and under the direction of the state military 
board, and the said sums of money, or so much 
thereof as may be necessary for the purposes afore- 
said, to be paid by the state treasurer, out of any 
funds in his hands not otherwise appropriated, on 
the warrant of the comptroller, upon requisition of 
the state military board, approved by the governor. 

2. And be it enacted, That this act shall take effect 
immediately. 

Approved March 7, 1895 





CHAPTER CVI. 
An Act fixing the time for holding elections 
for township officers and members of the 
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boards of chosen freeholders in certain 
townships of this state. 

1. Be it enacted by the Senate and General 
Assembly of the State of New Jersey, That 
in all townships in the counties of the sec- 
ond class in this state having a population 
not exceeding one hundred thousand inhabi- 
tants, the elections for township officers and 
members of the boards of chosen freeholders 
shall be held on the second Tuesday in the 
month of March. 

2. And be it enacted, That all acts and parts 
of acts inconsistent herewith, be and the 
same are hereby repealed, 
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| some other person or persons residing in the remain 
ing part of said township shall be elected in his 


| place and stead, whether the term of his said office 


for which he was originally elected has expired or 
not. 

7. And be it enacted, That all acts and parts of 
acts inconsistent herewith be and they are hereby 
repealed, and that this act sha)l take effect 1imme- 
diately. 

Approved March 7, 1895. 





CHAPTER CVIII. 
An Act respecting the townships in this state which 
have been or may hereafter be divided into wards. 





Approved March 7, 1895. 





CHAPTER CVII, 

A Further Supplement to an act entitled “An act 
for the formation of borough governments,” ap- 
proved April fifth, one thousand eight hundred 
and seventy-eight. 

1. Be it enacted by the Senate and General As- 
sembly of the State of New Jersey, That all boroughs 
existing wifhin the limits of any of the townships 
of this state incorporated under the act to which 
this is a supplement, shall hereafter be entirely sep- 
arate and independent in all matters of local govern- 
ment from the townships out of which said boroughs 


| 
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have been created, 

2. And be it enacted, That in all boroughs incor- 
porated under the act to which this is a supplement 
th2 legal voters of said borough shall, at each annual 
election for borough officers, elect justices of the 
peace, constables, surveyors of the highway, pound 





keepers and overseers of the poor for such boroughs 
in accordance with existing statutes regulating the 
election and terms of office of such officers in town- 


ships. 

3. And be it enacted, That the mayor of each and 
every borough incorpoiated under the act to which 
this is a supplement shall hereafter be elected to 


serve fur the term of two years, 

4. And be it enacted, That the legal voters of all 
boroughs incorporated under the act to which this 
is a supplement shall have. the right, by vote, to 
designate annually, upon the ballots used in voting 
for borough officers, such amounts as may be deemed 
advisable for any and all legal purposes of a local 
nature in any way connected with said boroughs. 
And be it enacted, That hereafter all boroughs 
incorporated under the act to which this is a supple- 
ment shall be entitled to one member of the board 
chosen freeholders, provided the population exceeds 


twenty-five hundred,to be elected in accordance 
with the existing statutes now regulating the elec- 
tion and length of terms of members of said boards 
chosen freeholders. 

6. And be it enacted, That in case of the forma- 
tion of any borough out of the part of any township 
in this state by virtue of the above act, any member 
of the township committee, overseer of the roads or 
township officer, residing within the limits of the 
borough, shall hold his said office and perform the 
duties thereof until the next general election is held 
for the election of township officers, at which time 


| 





1. Be it enacted by the Senate and General As- 
sembly of the State of New Jersey, That hereafter it 
shall not be lawful-to form or create any borough 
out of any part of territory of any township in this 
state which now is or hereafter may be divided into 
wards. 

2. And .e it enacted, That all acts and parts of 
acts inconsistent with the provisions of this act be 
and the same are hereby repealed, and that this act 
shall take effect immediately. 

Approved March 7, 1895. 





CHAPTER CIX. 
An Act to amend the act entitled “ An act to enable 

the owners of the tide swamps and marshes to im- 
prove the same, and the owners of meadows 
already banked in and held by different persons to 
keep the same in good repair,” passed November 
twenty-ninth, one thousand seven hundred and 
eighty-eight. 

1. Be it enacted by the Senate and General Assem- 
bly of the State of New Jersey, That section one of 
the act entitled ‘‘ An act to enable the owners of the 
tide swamps and marshes to improve the same, and 
the owners of meadows already banked in and held 
by different persons to keep the samein good re- 
pair,” passed November twenty-ninth, one thou- 
sand seven hundred and eighty-eight, shall be and is 
hereby amended by this act to read as follows: 

1. Be it enacted by the Senate and General Assem- 
bly of the State of New Jersey, That if the owners 
of a majority of the number of acres of any body or 
tract of marsh or swamp exposed by the overflow of 
the tide and capable of being laid dry and put in a 
proper state for improvement by one general bank 
or dam are desirous of improving the same, and the 
whole can not agree, such owners desirous of im- 
proving as aforesaid, after giving three weeks’ pre- 
vious notice to those who refuse or neglect to join in 
such improvement, by notice left at each of their 
places of abode or by advertising their intentions in 
three of the most public places in the neighborhood 
at least three weeks previous thereto, may apply to 
the court of common pleas of the county in which 
such marsh doth lie, or, in case a county line shall run 
through the marsh or swamp proposed to be im- 
proved as aforesaid, to the court of common pleas 
nearest thereto; on which application the members 
of such court, who are disinterested and unconnect - 
ed with the parties, shall and they are hereby re 
quired to appoint by certificate, under their hands 
and seals, three or more judicious or disinterested 
men, well acquainted with banking and improving 
tide meadows, as commissioners; which commis- 
sioners, after giving notice of the time and place of 
meeting, shall view the premises and hear the par- 
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ties, and if they then think proper, lay out the bank, 
dam, sluices, flood-gates or other works necessary for 
securing the marsh or swamp from the overflow of 
the tide in such place or places as may appear most 
safe and beneficial to the whole of the owners of the 
marsh or swamp intended to besecured from the 
overfiow of the tide and make an actual survey 
thereof, describing the place of beginning, courses 
and distances and places where the sluice or sluices or 
flood-gates shall be laid, and where the bank or dam 
shall join the fast land; and also fix aname for the 
company and appoint the time and place of their 
first meeting and deliver a certificate of their pro- 
ceedings signed by a majority of them to the clerk 
of the court from which they receive their appoint- 
ment, which clerk shall forthwith record the said 
certiticate in the road book kept in his office; pro- 
vided always, that no navigable water shall be 
stopped by virtue of this act, the use of which navi- 
gation may.in the opinion of the majority of the 
men appointed as aforesaid, be of more than half the 
value tothe inhabitants of the neighborhood that 
the improvement of the meadow would be to the 
owners thereof: and provided, also, that nothing in 
this act shall be construed to authorize the stopping 
out of any creek or river capable of navigation for 
shallops or flats that can carry eight cords of wood. 

2. And be it enacted, That this act shall take effect 
immediately. 

Approved March 7, 1895. 


CHAPTER CX, 

An Act to amend an act entitled “A supplement to an 
act entitled ‘An act to enable the owners of the tide 
swamps and marshes to improve the same, and the 
owners of meadows already banked in and held by 
different persons to keep the same in good repair, 
passed November twenty-ninth, one thousand seven 
hundred and eighty-eight,” which supplement was 
passed November twenty-seventh, one thousand 
eight hundred and six. 

1. Be it enacted by the Senate and General Assem- 
bly of the State of New Jersey, That section one of 
the act entitled “A supplement to an act entitled ‘An 
act to enable the owners of the tide swamps and 
marshes to improve the same,and the owners of 
meadows already banked in and held by different per- 
sons to keep the same in good repair,” passed Novem- 
ber twenty-ninth, one thousand seven hundred and 
eighty-eight,” which supplement was passed Novem- 
ber twenty-seventh, one thousand eight hundred and 
six,shall be and is hereby amended to read as follows: 

1. Be it enacted by the Senate and General Assem- 
bly of the State of New Jersey, That it shall be law- 
ful for the owners or possessors of more than one-half 
of any body of meadow who have subjected or shall 
subject themselves to the above-recited act, and in 
all cases where the commissioners have or may lay 
off to each owner or possessor their proportion of 
such bank, sluice, water works and water courses to 
uphold and maintain, to certify under their hands, 
to the clerk of the court of the county in which such 
meadow shall lie, that they have agreed to becorce 
subject to this supplement, which certiticate it shall 
be the duty of such clerk to record in the road-book 
of such county, for which he shall receive the same 
fees per sheet as are allowed by law for the recording 
of deeds, 

2. And be it enacted, That this act shall take effect 
immediately. 

Approved March 7, 1895. 


CHAPTER CXI. 
An Act to amend the act entitled “ A further supple- 











ment to an act entitled ‘ An act to enable the own- 
ers of the tide swamps and marshes to improve the 
same, and the owners of meadows already banked 
in and held by different persons to keep the same 
in good repair,’ passed November twenty-ninth, 
one thousand seven hundred and eighty-eight,” 
which supplement was passed January twenty- 
second, one thousand eight hundred and twenty- 
bine. 

1. Be it enacted by the Senate and General Assem- 
bly of the State of New Jersey, That section one of 
the act entitled “ A further supplement to an act en- 
titled ‘An act toenable the owners of tide swamps 
and marshes to improve the same, and the owners of 
meadows already banked in and held by different 
persons to keep the same in good repair,’ passed No- 
vember twenty-ninth, one thousand seven hundred 
and eighty-eight.” which supplement was passed 
January twenty-second, one thousand eight hundred 
and twenty-nine, shall be and is hereby amended to 
read as follows: 

1. Be it enacted by the Senate and General Assem- 
bly of the State of New Jersey, That when any tract of 
marsh or swamp is exposed to the overflow of the tide 
and the same may admit of a division by one or more 
crossbanks into separate parts, it shall be lawful for 
the owners of more than one-half of any part of said 
marsh which may be justly separated from the rest 
by a crossbank, to apply to the court of common 
pleas of the county in which such marsh doth lie, as 
directed by the first section of the act to which this is 
a supplement; upon which said court is required to 
appoint three or more judicious and disinterested 
men, well acquainted with banking and improving 
tide meadows, as commissioners, who shall view the 
premises, hear the parties applicant and others inter- 
ested; and if they think proper, lay out the cross- 
banks, sluices and flood-gates and works requisite 
for securing the marsh or swamp from the overflow 
of the tide in such place ‘and places and direction as 
may appear reasonable and most safe and beneficial 
to the owners of such part of the marsh and swamp 
which is proposed to be secured from the overflow of 
the tide, sunject tothe like rules, regulations and 
proceedings as required by the act and supplements 
to which this is a further supplement. 

2. And be it enacted, That section three of the said 
act be amended to read as follows: 

3. And be it enacted, That whenever the owners and 
possessors of more than one-half of the marshmeadow 
ground and swamp lying within the bounds of any 
meadow bank company shall agree to a revaluation 
and assessment of the several lots and parcels of 
such marsh, swamp and meadow ground it shall and 
may be lawful forthe owners and possessors of the 
same company at a special meeting to be held for 
such purpose, notice of which said mecting shall be 
given by the managers or clerk of the company, by 
putting up advertisements thereof in three or more 
public places near the premises, setting forth the 
time and place of meeting, to choose by ballot or 
otherwise, three or more indifferent and disinterested 
men to revalue all the marsh, swamp and meadow 
ground secured by the bank or dams from the over- 
flow of the tide; and the managers of the said com- 
pany are hereby required to make all subsequent du- 
plicates and assessments agreeably to such revalua- 
tion. 

3 And be it enacted, That section four of the said 
act be amended to read as follows: 

4. And be it enacted, That it shall and may be 
lawful for the owners and possessors of any tract of 
marsh, swamp or meadow ground lying within th® 














bounds of any meadow bank company, organized or 
to be organized under the provisions of the act to 
which this is a supplement, to cause the same to he 
subjected to the overflowing of the tide in snch man- 
ner and for such time or times as the sam~* company 
shall, at theirannual meeting, direct and appoint: 
provided always, that the owners of more than one- 
half of such marsh, swamp or meadow ground shall 
vote or agree to such overflow. 

4. And be it onacted, That this act shall take effect 
immediately. 

Approved March 7, 1295, 


CHAPTER CXII. 

An Act to amend the act entitled “A further supple- 
ment to an act entitled “An act to enable the own- 
ers of the tide swamps and marshes to improve the 
same, and the owners of meadows already banked 
in and held by different persons to keep the same in 
good repair,’ passed November twenty-ninth, one 
thousand seven hundred and eighty-eight,” which 
supplement was approved March nineteenth, one 
thousand eight hundred and seventy-eight. 

1. Be it enacted by the Senate and General Assem- 
bly of the State of New Jersey, That secticn one of the 
act entitled “A further supplement to an act entitlea 
*An act to enable the owners of the tide swamps and 
marshes to improve the same, and the owners of 
meadows already banked in and held by ditferent per- 
sons to keep the same in good repair,’ passed Novem- 
ber twenty-ninth. one thousand seven hundred and 
eighty-eight, ’ which supplement was approved March 
ninetenth, one thousand eight hundred and seventy- 
eicht, shall be and is hereby amended to read as 
follows: 

1. Be it enacted by the Senate and General Assem- 
bly of the State of New Jersey, That the owners and 
possessors of more than one-half of any body or tract 
of marsh or swamp inthis state exposed tothe overflow 
of tide, desiring to improve the same, and who have 
complied with or subjected themselves to the before 
recited act, may erect and construct across any stream 
of water that may flow through said land any bank, 
dam, sluice flood-gates or other work necessary to se 
cure the same from the overflow of the tide; pro- 
vided, that this act shall not apply to streams or 
creeks running to or through any village, town or 
city, or to any established wharf or landing. 

2. And be it enacted, Chat this act shall take effect 
immediately. 

Approved March 7, 1895. 

CHAPTER CXIII. 

An Act providing for the formation, establishment 

and government of towns, 

1. Be it enacted by the Senate and General Assem- 
bly of the State of New Jersey, That the inhabitants 
of any town, village, borough or township which has 
or hereafter may have, a population exceeding five 
thousand inhabitants, may become a body politic and 
corporate in fact and in law by the name and title of 
“the town of (specifying the name borne by such 
town, borough or township),in the county of (speci- 
fying the county in which the same is situated),’ 
whenever at any special election called for that pur- 
pose, or at any town or charter meeting or election, at 
which the question of incorporating under this act is 
submitted, as hereinafter provided, it shall be so de- 
cided by a majority of the voters thereof voting at 
any such election. 

2. And be it enacted, That the council, township 
committee or other governing body of any such town: 
borough or township, upon the petition, in writing, of 
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at least fifty resident freeholders, may. by the votes 
of the majority of all the members thereof, adopt an 
ordinance for the holding of a special election m such 
town. borough or township for the purpose of decid- 
ing whether such town, borough or township shall 
become incorporated as a town under the provisions 
of this act, which ordinance shall prescribe the time 
and place or places of holding such special election 
and such other reenlations respecting the same as 
may be deemed necessary and proper: providing, 
however, that instead of providing for a special elec- 
tion, such ordinance may provide for submitting the 
question of incorporating as a town under this act to 
the voters of such town, borough or township at the 
town or charter meeting or election to be held next 
thereafter. 

%. And be it enacted, That if a special election be 
called notice of the same shall be given by advertise- 
ment published in the official newspaper or news- 
papers (if any) of such town, borough or township, 
aud if there be none, in at least two newspapers pub- 
lished in the connty and circulating in such town, 
borongh or township, at least once in each week for 
two weeks successively, and by printed notices posted 
in at least one hundred conspicuous places therein, 
at least fifteen days next preceding the time appointed 
for such special election, which advertisements and 
notices shall specify and set forth the time, place or 
places and the object and purpose of holding such 
special election; and in case such ordinance provides 
for submitting the question of incorporating as a 
town under this act at a town or charter meeting or 
election, notice thereof shall be given by advertise- 
ment published in the official newspaper or news- 
papers of such town, borough or township (if any), 
and if there be none, in two newspapers published in 
the county and circulating in such town, borongh or 
township, for two weeks snecessively, next preceding 
the day appointed by law for holding snch election, 
at least once in each week, and by printed notices 
posted in atleast one hundred conspicuous places 
therein at least fifteen days prior to the day ap- 
pointed by law for holding such election, which ad- 
vertisement and notices shail set forth that the 
question of incorporating as a town under the pro- 
visions of this act will be submitted at the next en- 
suing town or charter meeting or election. 

4. And be it enacted, That any special election held 
under the provisions of this act shall be by ballot 
and shall be held and conducted under the general 
acts respectiny elections, and the votes shall be can- 
vassed and counted in the manner provided by law 
for canvassing and counting votes at town or local 
elections held insuch town, borough or township; 
the ballots shall contain the words ‘' for incorpora- 
tion as a town under the act entitled ‘ An act provid- 
ing for the formation and government of towns,’” 
or “against incorporation asa town under the act 
entitled ‘An act providing for the formation and 
government of towns,’” and in case the question of 
incorporation as a town under this act shall be sub- 
mitted at a town or charter meeting or election, the 
words “for incorporation asa town under the act 
entitled ‘An act providing for the formation and 
government of towns,’” shall be printed on each bal- 
lot beneath thelist of candidates thereon; if said 
words or proposition be marked off or defaced upon 
the ballot, it shall be counted as a vote against the 
same; if not marked off or defaced, the ballot shall 
be counted as a vote in favor;thereof; if a majority of 
the votes so cast at any special town or charter meet- 
ing or election shall be in favor of incorporation as a 
town under this act, then within three days after the 
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result of the election shall have been declared, a cer- 
tificate of the result of such election signed by the 
chairman of the council, committee or governing 
body of such town, borough or township, and attested 
by the clerk thereof, together with certified copics of 
the petition, ordinance and statement of the board 
of canvassers or election of officers who canvassed the 
vote, and proof by aflidavits that due notice of such 
election was given, shall be filed with the secretary 
of state, andfrom and after filing thesame such 
town, borough or township shall be and it is hereby 
declared to bea body politic and corporate in fact, 
andin law by the name and title aforesaid, and by 
said name and title shal] have perpetual succession, 
sue and be sued, prosecute and defend in all courts 
in this state have a common seal and alter the 
same at pleasure, and purchase, hold and convey 
real and personal property for the use and benefit of 
the town. 

5. And beit enacted, That it shall be the duty of 
the council, township committee or other governing 
body of such town, borough or township, which shall 
have voted as aforesaid for incorporation as a town 
under this act, to divide such town into not less than 
threewards;each ward shall consist of contiguous ter- 
ritory and each shall contain as nearly as possible an 
equal number of inhabitants; provided, however, 
that such division into wards shall be made at least 
one month before the first annual town election held 
under this act; and provided further, that where 
any town, borough or township shall have been di- 
vided into three or more wards before adopting this 
act such division shall continue, and such existing 
wards shall constitute the wards of the town as 
formed and incorporated under this act until 
changed by the council, and said council may change 
such division or create new or different wards at any 
time within one year after the declaration of the re- 
sult of any official state or United States census, 

6. And be it enacted, That the officers of any town, 
borough or township, which has voted as aforesaid 
for incorporation as a town under this act, who shall 
hold office at the time of filing the aforesaid certifi- 
cate with the secretary of state, shall continue to hold 
their respective offices until the first day of May next 
succeeding the first annual town election held under 
this act, and shall in all things be subject to the pro- 
visions of this act in the same way as if they had 
been elected hereunder; and no surety of any such 
officer shall be discharved from liability on account 
of any change made in the duties of such officer by 
this act,funless within five days after this act be- 
comes operative in such town, he shall,in writing, 
notify the conncil of his intention to withdraw from 
his suretyship, in which case he shall be discharged 
from liability from the time this act becomes opera- 
tive in such town; and the council may require such 
officer to furnish new or additional sureties in place 
of the ones withdrawing as aforesaid; and if he fails 
or neglects so to do, the council may declare his of- 
fice vacant, and may fill such vacancy in the manner 
hereinafter prescribed for the filling of vacancies. 

7. And be it enacted, That the council or governing 
body of the town may fill by appointment all such of- 
fices herein provided for which did not exist in the 
town, borough or township of which it is the suc- 
cessor; and all such appointments to elective offices 
shall hold only until the first day of May next sue- 
ceeding the first town election held under the provis- 
ions of this act,and all other such appointments 
shall hold only until the first day of June next there- 
after. 

8. And be it enacted, That any town which may be 
formed or incorporated under the provisions of this 











act shall take, hold, possess and enjoy and become 
absolutely vested with all the rights and property of 
the town, borongh or township of which it is the suce 
cessor, and shall be responsible for and liable to all 
contracts, debts and obligations of such town, bore 
ongh or township. 

9. And be it enacted, That the town and ward ofticers 
of the town shall be a town council, consisting of two 
councilmen from each ward and one councilman-at- 
large, a town clerk, a town collector, a town treasurer, 
atown attorney, an assessor, a recorder, a board of 
comamissioners of appeal, consisting of one member 
from each ward, an overseer of the poor, one or more 
town surveyors, one or more poundkeepers, a hoard 
of education, consisting of three members from each 
ward, three commissioners of assessment, a chief of 
police and a chief engineer of the fire depavtment, 
three constables in each ward and such number of 
justices of the peace as the town may be entitled to 
under the constitution aud laws of this state, and for 
the purpose of electing justices of the peace, each 
town shall be considered a township. and in counties 
in which chosen freeholders are elected by townships 
and wards each ward of the town shall elect one 
chosen freeholder, 

10. And be it enacted, That the councilmen from 
each ward and the councilman-at-large, town clerk, 
town collector, assessor, constables and members of 
the board of education shall be elected at an annual 
town election; the town treasurer, town attorney. re- 
corder, commissioners of appeal, overseer of the poor, 
chief of police, town surveyors, and the comniission- 
ers of assessment and poundkeepers shall be ap- 
pointed by the councll in the manner and for the 
terms hereinafter provided; the chief of the fire de- 
partment shall be elected in the manner and for the 
term hereinafter provided, by the active members of 
the fire department; the term of office of any officer 
elected or appointed not herein otherwise provided 
for, may be fixed by the council by ordinance: the 
council may in like manner appoint such other sub- 
ordinate officers as may he deemed necessary, and 
fix their terms of office and compensation and define 
their duties. 

ll, And be it enacte’, That the annual town elec- 
tion shall be held on the second Tuesday in Aprilin 
each year, between the hours of seven o'clock in the 
morning and seven o’clock in the afternoon, at the 
place or places in each ward designated by the coun- 
cil, in the same manner and under the same regula- 
tions in all things as is prescribed by law for election 
of members of the general assembly of this state; 
notice of the time and place or places of such election 
and of the officers to be chosen shall be given by the 
town clerk at least two weeks before the day of elec- 
tion by publication in the official newspaper of the 
town, and if there be none, by publication in at least 
one newspaper published in the county in which the 
towu is situated and generally circulating in the 
town; no person shall be permitted to vote at any 
such election unless he is an actual resident of the 
election district in which he offers his vote; immedi- 
ately after the polls shall be closed at any such elec- 
tion the election officers of each district shall vount 
the votes given for the several] candidates, and cer- 
tify under their hands the number given for each, 
and publicly announce the same; and within twenty- 
four hours thereafter they shall immediately deliver 
one such statement to the judge or inspector, who 
shall be delegated to attend the meeting of the board 
of town canvassers, and one to the town clerk and 
one to the counts clerk, to he by them filed in their 
respective offices ‘ 

12. And be it enacted, That the person or persons 
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receiving the greatest number of votes of those given 
in the town for any town officer and of those given in 
each ward, respectively, for any office in or from the 
ward, shall be declared to be elected. 

13, And he it enacted, That the board of town can- 
vassers shall consist of one judge or inspector of elec- 
tion from each election district in the town, who 
shall be appointed for that purpose by the other 
election officers (excluding the clerk) of such district 
a majority of the board shall constitute a quorum, 
and the town clerk shall be the clerk of said board; 
the board shall meet on the Friday next after such 
election, at three o’clock in the afternoon, at the 
town hall, and shall choose cne of their number to be 
chairman thereof; if the town clerk shall fai: to at- 
tend, the board may appoint one of their own num- 
ber to be clerk thereof; thereupon the members of 
the board shall produce the statements which shall 
have been delivered to them as aforesaid, and lay the 
same before the board, and from such statement the 
board shall proceed to ascertain the votes given at 
such election for the several officers voted for there- 
at; provided, however, that if for any reason, any 
member of such board shall fail to produce such 
statement, that then, on the request of the board, the 
town clerk shall produce and lay before the board 
the statement filed with him, and the same may he 
used with the like effect as if it had been produced by 
the member so failing to deliver his statement 

14. And be it enacted, That the said board of can- 
vassers shall make a written statement of the num- 
ber of votes given for the several officers to be elect- 
ed for said town and the several wards thereof, the 
names of the persons for whom such votes were 
given and the number of votes given for each: that 
upon such statement said board shall proceed to de- 
termine and declare what person or persons have re- 
ceived the greatest number of votes for each of the 
officers mentioned in such statement; the statement 
and final declarations of the board shall he certified 
to by the presiding officer and the clerk and shall be 
filed with the town clerk and be by him recorded in 
a book to be kept for that purpose; and within two 
days after such canvass of the votes, the town clerk 
shall deliver to every person elected to any town or 
ward oftice a certificate thereof, under the seal of the 
town. 

15. And be it enacted, That if at any such election 
there shall be a failure to fill any flice, except that 
of councilman or member of the board of education, 
by reason of two or more persons having received an 
equal number of votes therefor, the town council 
then in office shall by ballot elect one of the persons 
so receiving an equal number of votes to fill such 
office until the next town election, when the unex- 
pired portion of the term (if any) shall be filled by 
the electors of the town; and if there shall be a fail- 
ure for like cause to fill the office of councilman or 
member of the board of education, a new election for 
such officer or officers shall be immediately ordered 
by the town conncil. 

16. And be it enacted, That except as herein other- 
wise provided, at the first town election held under 
this act one member of the council from each ward 
shall be elected for one year and one member for 
two years; and one member of the board of educa- 
tion shall be elected for one year, and one member 
for two years, and one member for three years: and 
the electors voting at such election shall designate 
on their ballots the terms for which the several can- 
didates for said offices shall be elected; and there- 
after annually, a member of the council shall be 
chosen from each ward for two years. and a member 
of the board of education for three years, 
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17. And be it enacted, That no person shall be 
eligible to any ottice under this act unless he shall 
have resided in the town fora period of at least one 
year, and no person shall be eligible to any ward 
office unless he shall be an actual resident of the 
ward; and no person shall be eligible to any office 
unless he is a citizen of the United States: provided 
however, that the town attorney and the town sur- 
veyors need not be residents of the town; and when 
any person except town attorney and town survey- 
ors, elected or appointed to any town or war? office 
shall remove from the town or ward his office shall 
thereby become vacant. 

18. And be it enacted, That in case a vacancy occurs 
by reason of the death, resignation, inability. dis- 
qualification, removal or refusal to serve of or by 
any town or ward officer, elected as aforesaid, it 
shall be lawful for the town council to fill such va- 
cancy by the appointment of a suitable and qualified 
elector to hold until his successor shall have been 
duly elected and qualified, and the unexpired por- 
tion of the term (if any remain) shall be filled at the 
town election to be held next after such appointment; 
provided however, that in case any such vacancy 
shall occur in the board of education, said board of 
education may fill such vacancy by appointment un- 
til the next town election, when the vacancy shall be 
filled by the electors of the town; provided, that if at 
any town election there shall be a vacancy in any 
office to be filled at the same time an election fora 
full term of such office, the term for which each per- 
son shall be voted for shall be designated on each 
ballot cast therefor. 

19. And be it enacted, That in case any su ‘h va- 
cancy as aforesaid shall oceur in any office which is 
filled by appointment or election by the town coun- 
cil, the said town conncil shall have power to fill such 
vacancy by the appointment of a suitable person to 
hold for the unexpired portion of the term of such 


= And be it enacted, That every person elected or 
appointed under this act to any office shall, within 
ten days after such election or appointment, take 
and subscribe before an officer qualified to adminis- 
ter oaths, an oath or attirmation, faithfully and im- 
partially to execute the duties of his office acvording 
to the best of his ability and understandin::, which 
oath or atlirmation shall be filed in the town clerk’s 
office, and if any person so elected or appointed shall 
fail so to qualify, then his office shal] be deemed va- 
cant, and may be filled in the manner hereinbefore 
provided. 

21. And be it enacted, That the town clerk, town 
treasurer, town collector and such other officers as 
the town council may require, before they enter«n 
the duties of their office and within such time as the 
board of council may by ordinance prescribe, shall 
give bonds to the town in its corporate name in such 
sums and with such sureties as the board of counc | 
shall require and approve for the faithful] perfo:- 
mance of their duties, which bonds, when so given. 
shall bind the obligors therein named until the su - 
cessors to the officers giving the same shall be a- 
tually inducted into office, and if any officer shal! fa 1 
or nevlect to give bonds in the sum or with the sure- 
ties or within the time required by such ordinance, 
the council may declare such office vacant, and such 
vacancy shall be filled in the manner hereinbefore 
provided. 

22. And be it enaste 1, That the official terms of tl e 
several ofticers who sball be elected under this at 
shall commence on the first day of May next snecee d- 
ing their election: and the term of any officer who 
shall be appointed by virtue of this act sha!l com- 








mence on the first day of June next succeeding his 
appointment, except in cases otherwise provided for 
in this act, and every officer shall hold his office dur- 
ing his official term and until his successor shall 
have been duly elected or appointed and shall have 
duly qualified. 

23. And be it enacted, That it shall] be the duty of 
every officer in said town within ten days after the 
expiration of his term of office or his removal there- 
from to deliver to his successor in office, or to such 
person as the town council may appoint, all books, re- 
cords, papers, vouchers and property of every kind in 
his possession or under his control, belonging to said 
town or appertaining to such office. 

24. And be it enacted, That no officer of the town 
elected or appointed under this act shall hold any 
other office of profit or trust under this act, and any 
such officer who shall accept any other office under 
this act shall be deemed to thereby to vacate the 
office to which he was first elected or appointed. 

25. And be it enacted, That the salaries and com- 
pensation to be paid to the town clerk, the town col- 
lector, the town treasurer, the town attorney, the 
recorder, the assessor, the chief of police and the 
members ot the police force, the chief of the fire de- 
partment, the overseer of the poor, the town survey- 
ors, poundkeepers, commissioners of appeal, commis- 
sioners of assessment and members of the town 
council shall be fixed by ordinance of the town coun- 
cil; and the salary or compensation of any oilicer 
which has been fixed as aforesaid shall not be in- 
creased or diminished during his term of office, and 
all fees paid to any of said officers for any service re- 
quired of him by this act,or by any ordinance or 
resolution of the town council, shall immediately 
after the receipt thereof be paid by such officer to the 
town treasurer for the use of the town, unless herein 
otherwise specially provided; provided, however, 
that such salaries shall not exceed the following 
sums per year, viz.: town clerk, one thousand dollars; 
members of the town council, five hundred dollars 
each ; town treasurer, one thousand dollars; recorder, 
six hundred dollars: assessor, one thousand dollars, 

26. And be it enacted, That all the officers of the 
t wn shall be governed by such general ordinances 
as the town council may from time to time adopt» 
not inconsistent with the provisions of this act and 
the laws of this state, and every officer may be re- 
moved from oflice for cause by a two-thirds vote of all 
the members of the council, but no such removal 
shall take place until the person sought to be re- 
moved shall have had an opportunity of being heard 
in his own defense; but the provisions of this section 
shall not aj-ply to any member or officer of the board 
of education. 

27. And be it enacted, That the town clerk shall 
hold office for the term of two years, and shall, in 
addition to the duties required of him by this act or 
any other iaw of this state, have charge of all the 
records, books and documents of the town, except 
when the town council shall otherwise direct; he 
shall keep a record of the proceedings of the council, 
he shall engross all ordinances in a book to be pro- 
vided for that purpose, which book shall be deemed a 
public record of such ordinances, and each ordinance 
shall be signed in said book by the chairman of the 

council and said clerk; copies ot all papers duly filed 
in the office of the town clerk and transcripts thereof 
and of the records and proceedings of the board of 
council and copies of the ordinances of said town, 
certified by the said clerk under the corporate seal of 
the town, shall be evidence in all courts and places; 
the town clerk shal] pay over to the town treasurer, 
without delay, all moneys received by or paid to him 
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for the use of the town: his office shall be at the town 

hall, and he shall keep the same open for the trans- 
action of public business during such hours as the 
council shall by ordinance prescribe; it shall be law- 
ful for him to charge and receive for his own use, at 
the rate of ten cents per folio, for copies of all official 
papers and records and for the return to any writ of 
certiorari made by him 

28, And be it enacted, That the town collector shall 
hold office for the term of two years, and it shall be 
his duty to receive and collect all moneys due to the 
town, whether for taxed assessments, arrears of taxes 
or otherwise; the town council shall provide him 
with an office at the town hall, which he shall attend 
at such times as shall designated by council by ordi- 
nance; he shall enter,in suitable books to be pro- 
vided for that purpose, by the council, any sums re- 
ceived by him for any purpose, and he shall specify 
in such entry the names of the persons by whom or 
on whose account the payments are made, the dates 
of payment and the purpose for which payment is 
made, and if any part of any payment is for interest 
or penalties, the amount thereof shall be separately 
stated; he shall at least once each week pay over all 
moneys collected by him for the town to the town 
treasurer, and shall take his receipt therefor; he shall 
furnish the council at least once in each week, and 
oftener if required, a statement of all moneys re- 
ceived and collected by him since his last preceding 
report was made, and he shall perform all such other 
duties appertaining to the said office as the council 
shall by ordinance prescribe; he shall make a full re- 
port annually on the first day of April, to the coun- 
cil. of all moneys received and disbursed by him, 
and he shall, whenever required, lay before the coun- 
cil for examination and audit, all books, papers and 
vouchers appertaining to his office. 

29. And be it enacted That the town treasurer shall 
hold office for two years; he shall receive, safely keep 
and disburse, under the direction of the council, 
all moneys belonging to or under the control 
of the town; he shall keep an accurate account of all 
receipts and payments in such manner as the coun- 
cil shall direct; no money shal] be paid out of the 
treasury except on warrant signed by the chairman 
of the council and attested by the town clerk, except- 
ing payments of state and county taxes, which the 
said treasurer is hereby required to make annually out 
of the first moneys received by him from the town col- 
lector and moneys paid into the town treasury for 
the redemption of property sold for taxes and assess- 
ments; and no warrant shall be drawn on the treas- 
urer except in pursuance of an order or resolution 
of the council pasved at a stated meeting and en- 
tered in their minutes; all such warrants shall be 
numbered and made payable to the order of the per- 
son entitled to receive the same, and shall specify 
for what purpose the amount therein mentioned is 
directed to be paid and the appropriation against 
which it is to be charged; it shall be the duty of the 
clerk before he delivers any warrant so drawn to en- 
ter into the margin of a book to be called “ warrant 
book,” opposite to said warrant, the number, date, 
amount of the same, the appropriation to which it is 
charged, the date of resolution or order authorizing 
it tobe drawn, the purpose for which ordered and 
the name of the person or persons to whose order it 
is made payable, and to take his or their receipt in 
said book at the end of said marginal entry for said 
warrant; provided, however, that nothing in this 
section contained shall apply to the disbursement 
and payment of moneys raised or received for public 
school purposes. 

30. And be it enacted, That the town treasurer shall 











rece 
and 
sepa 
on ' 
the 
sucl 
in p 
stat 
prov 
rela 
coul 
educ 
forn 
lect 
31. 
onc 
nish 
ceiv' 
eys) 
the | 
port 
shal 
exat 
ers 4 
32. 
othe 
is he 
dav: 
sons 
the 
the: 
seer 
RO ' 
whe 
witl 
tur! 
day: 
the 
hav 
viol 
the 
the | 
tim 
mat 
reco 
plai 
and 
ord 
emE 
twe! 
bef 
of t 
son: 
for 
that 
cVeec 
imp 
duc 
of s 
toc 
gui 
and 
im] 
per 
sha 
pro’ 
evel 
core 
ters 
poss 
this 
3: 
the 








ll 











LAWS OF THE 119th LEGISLATURE. 73 


receive, safely keep and disburse all moneys raised 
and received for public school purposes; he shall keep 
separate accounts thereof, and pay the same out only 
on warrant signed by the chairman and clerk of 
the board of education. and no warrant for any 
such purpose shall be drawn on the treasurer except 
in pursuance of an order or resolution passed at a 
stated meeting and entered in their minutes, and the 
provisions of the last preceding section of this act 
relative to warrants on the treasurer by the town 
council shall apply to the warrants of the board of 
education; and the said treasurer shall do and per- 
form all acts and duties enjoined upon township col- 
lectors by the school laws of the state. 

31. And be enacted, That the treasurer at least 
once every month, and oftener if required, shall fur- 
nish the council with a statement of all moneys re- 
ceived and expended by him (including school mon- 
eys) since his last report, and he shall annually on 
the first day of April, make to the council a full re- 
port of all his receipts and expenditures, and he 
shall, whenever required, lay before the council, for 
examination and audit, all books, papers and vouch- 
ers appertaining to his office. 

32. And be it enacted, That the recorder shall hold 

Otlice for two years, and shall have jurisdiction and 
is hereby empowered, on oath, affirmation or afli- 
davit made according to law, that any person or per- 
sons has or have been guilty of a violation of any of 
the ordinances of the town, to issue process either in 
the nature of a summons or warrant as to him may 
seem most advisable, against the person or persons 
so violating such ordinance, which process shall, 
when of the nature of a warrant, be returnable forth- 
with, and when in the nature of a summons be re- 
turnable in not less than three or more than five 
days: that such process shall state what ordinance 
the defendant or defendants named therein has or 
have violated, and what manner the same has been 
violated and then on return of such process, or at 
the time to which the recorder shall have aejourned 
the same, the said recorder shall proceed to hear tes- 
timony and to determine and give judgment in the 
matter without the filing of any pleadings, and the 
recorder shall, if judgment be rendered for the 
plaintiffs forthwith issue execution against the goods 
and chattels and against the body of the defendant 
or defendants: and the said recorder shall be further 
empowered to inflict fines not exceeding thesum of 
twenty dollars on such persons as shall be convicted 
before him of vagrancy, disorderly conduct, breach 
of the peace, or, in his discretion to order such per- 
sons to be committed to the county jail or workhouse 
for any period not exceeding thirty days; provided, 
that in all cases when the fine or penalty shall ex- 
ceed ten dollars or where the punishment. shall be 
imprisonment, there may be a trial jury, to be con- 
ducted as in cases now triable in courts for the trial 
of small causes; the recorder shall also have power 
to cause any person or persons who shall be found 
guilty of a violation of the ordinances of the town, 
and who may refuse or neglect to pay any penalty 
imposed to be committed to the county jail for any 
period not exceeding thirty days, and the recorder 
shall be present at the station house or other place 
provided for him by the town council, at such hours 
every day as the council shall designate; and the re- 
corder shall have the same powers in criminal mat- 
ters within the territorial limits of the town as are 
possessed and exercised by justices of the peace of 
this state, 

33. And be it enacted, That any member of 

the council, during his term of office, and any 
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policeman of said town, shall have the!power on 
witnessing any breach of the peace or any vio- 
lation of a town ordinance, to forthwith arrest 
and take into custody, without warrant, the of- 
fender or offenders, and to take said oftender 
or offenders before the recorder of the town for 
a hearing. 

34. And be it enacted, That every conviction 
for violating atown ordinance had before the 
recorder, either with or without a jury trial, 
may be reviewed by appeal to the court of com- 
mon pleas of the countyin the same manner 
and upon the same terms as appeals are or may 
be taken from courts for the trial of small 
causes, and in case the judgment appealed from 
shall be imprisonment the said recorder or any 
judge of the court of common pleas may admit 
to bail the party appealing during the pendency 
of his appeal; but no judgment for the violation 
of any ordinance shall be reversed for any im- 
perfection, omission, defect in or lack of form, 
nor for any error except such as shall or may 
have prejudiced the defendant in maintaining 
his defense upon the merits. 

35 And beit ~nacted, That the officers em- 
powered to serve process issued by the recorder 
shall be, besides the constables elected or ap- 
pointed within the town. the policemen of the 
town, and that said process shall be returned in 
the same manner, so far as circumstances may 
permit, as warrants in courts for the trial of 
small causes are returned, and the defendant or 
defendants named therein shall, if the recorder 

.sees fit, to adjourn the hearing of the charge 
made and so orders, enter into recognizance, as 
near as may be, in the manner directed in the 
courts for the trial of small causes, in the 
amountof the penalty named in the process or 
in any proceedings brought for the recovery of 
the same, with such surety as may be approved 
by the recorder, unto the town, by its corporate 
name, for his or their appearance on the day to 
which said hearing may be adjourned, and in 
default of such appearance the said recogni- 
zance may be prosecuted and collected in the 
same manner as the same might have been if 
the said recognizance had been taken in a pro- 
ceeding in courts for the trial of small causes. 

36. And be it enacted, That the councilman- 
at-large, assessor and overseer of the poor shall 
each hold office for the term of two years, and 
the said assessor and overseer shall perform all 
the duties required of such officers by law in the 
several townships of this state and the ordi- 
nances of the town. 

37. And be it enacted, That the town attorney 
shall be appointed by the council; he shall hold 
his office for the term of one year, and shall per- 
form such duties as the council shall by ordi- 
nance prescribe. 

38. And be it enacted, That the town survey- 
ors shall be designated from time to time by the 
council, and they shall give bonds in such pen- 
alty and upon such condition, and shall receive 
such compensation for the service they may 
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scribe. 

39. And be it enacted, That the poundkeepers 
shall be appointed bythe council, and shall hold 
their office for such term, and shall perform 
such duties in addition to the duties imposed 
upon them by any law of this state, as the coun- 
cil may by ordinance prescribe. 

40. And beit enacted, That the members of 
the board of commissioners of appeals shall be 
appointed by the council and shall hold office for 
three years; they shall perform such duties as 
are now, or hereafter may be, by law enjoined 
upon commissioners of appeals in cases of tax- 
ation; and at the time of the first appointment 
of such board under this act, the term of office 
of each member shall be designated by the coun- 
cil; and thereafter all appointments to said 
board, except to fill vacancies, shall be for the 
term of three years. 

41. And be it enacted, That the chief of the 
fire department shall be elected annually on the 
first Monday in May in each year, and shall hold 
his office for one year from the first day of June 
next ensuing his election; the active firemen of 
the department shall alone be qualified to vote 
at such election; the election shall be held and 
conducted under such rules and regulations as 
the council shall by ordinance prescribe. 

42. And beit enacted, That the town council 
shall meet annually for organization on the first 
day of May unless that day should happen to be 
on Sunday, in which case they shall meet on the 
day preceding; the councilman-at-large shall be 
the chairman and shall preside at all meetings 
of the council; in his absence the council may 
elect one of their number as chairman for the 
time being; they shall appoint the time of meet- 
ing, determine and establish the rules of their 
own proceedings, and pass ordinances, by-laws 
and resolutions pertaining to the purposes and 
objects of the corporation and necessary and 
proper for carrying out of the provisions of this 
act. 

43- And be it enacted, That the council shall, 
on the first day of April in each year, cause to 
be printed a futl statement of all receipts and 
expenditures of every description for the year 
preceding, with all such further information as 
may be necessary for a full understanding of 
the financial concerns of the town, and that it 
shall be the duty of the town clerk to distribute 
such printed statements among the people of 
the town or to furnish a copy of such statement 
to every citizen applying for the same. 

44. And be it enacted, That a majority of the 
council shall be a quorum for the transaction of 
bnsiuess, but a smaller number may meet and 
adjourn from day to day; the council shall hold 
stated meetings at least twice-in each month at 
the town hall, at such times as they may ap- 
point, but the chairman or any two councilmen 
may call special meetings by written notice to 
each of the members, served personally or left 
at his usual place of abode at least twenty-four 


render as the council shall by ordinance pre- | hours previous tothe time appointed for such 








meeting, but no business other than that speci- 
fied in the call shall be transacted at such spe- 
cial meeting, and no business by this act re- 
quired to be done at a stated meeting of the 
council shall be done or performed at any such 
special meeting. 

4s. And be it enacted, That all contracts in 
which any councilman shall be interested, either 
directly or indirectly, or in which any council- 
man may be surety for the faithful performance 
thereof, shall be null and void, and no member 
of the council shall become security for any 
public officer elected or appointed under this 
act. 

46. And beit enacted, That no ordinance or 
by-law shall be passed by the town council, un- 
less the same shall have been introduced at a 
previous stated meeting, and shall be agreed to 
by a majority of the members of the council; 
and no ordinance shall take efiect until five 
days after it shall have been published in the 
official newspaper of the town, and if there be 
none, in at least one newspaper published in 
the county and circulating in the town; provid- 
ed, however, that no ordinance for opening, 
grading, flagging, curbing, paving or macadam- 
izing any street, avenue or public place, or for 
the construction of any sewer, or for anv street 
improvement, shall be passed or adopted unless 
it shall receive the votes of two-thirds of the 
members of the council. 

47. And be it enacted, That the council may, 
by the title, ‘‘the council of the town of ; 
in the county of ’’ pass, adopt, alter, mod- 
ity and repeal ordinances totake effect within 
the town for the following purposes: 

To manage, regulate, protect and control the 
finances and property of the town; to make and 
adopt an assessment map or naps whereby to 
describe lands assessed for taxes or improve- 








ments; to ascertain and establish boundaries of 
all streets, highways, public lanes and alleys in 
the town; to regulate, clean and keep in repair 
the streets, highways, lanes and alleys in the 
town, and to prevent an? remove all encroach- 
ments, obstructions and incumbrances in and 
upon all streets, highways, lanes and alleys, 
sewers, drains and water-courses; to prescribe 
the manner in which corporations or individuals 
shall exercise any privilege granted to them in 
the use of any street, highway or alley or in dig- 
ging up any street, highway or alley for any 
purpuse whatsoever; to direct and regulate the 
planting, rearing, trimming and preserving of 
ornamental shade trees in the streets, parks and 
public places of the town, and to authorize or 
prohibit the removal or destruction of such 
shade trees, to name and number the streets, 
houses and lots in the town; to provide for and 
enforce the removal of snow and ice from the 
sidewalks and gutters of streets, by the owners 
of land fronting thereon, and to provide that in 
case of neglect or refusal of or by the owner of 
any lot of land fronting ona public street or 
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highway to remove snow or ice from the side- 
walks and gutters in front of his lands, that the 
council may cause the same to be done at the 
expense of such owner, and that the cost and 
expense thereof, with interest thereon, shall be 
added to and shall form part of the taxes next 
to be levied and assessed upon such lands, and 
shall be and remain a lien upon such lands un- 
til paid; to regulate the use of streets, highways 
and public places by individuals, vehicles, rail- 
ways and engines of every kind; to prevent and 


punish horse racing and immoderate driving or | 


riding in any street, and toregulate the speed 
and running of locomotives, engines and rail- 
road cars through the town; to regulate 
and control the passage through the streets 
and public places of buildings and other 
large Structures; to prevent animals of all 
kinds from running at largein the streets or 
public places of the town, and for the impound- 
ing, sale or destruction of the same, and to regu- 
late and prevent the driving of cattle or other 
animals in droves in or through any of the 
streets of the town; to prevent and prohibit any 
practice having a tendency to frighten animals 
or persons passing in the streets of the town; to 
regulate or prohibit all public performances and 
exhibitions for money; to prevent and suppress 
vice and immorality; to restrain or punish 
tramps, vagrants, mendicants and street beg- 
gars; to preserve the public peace; to prevent 
and quell riots, di:turbances and disorderly 
assemblages; to restrain and suppress disorderly 
and gaming houses and houses of ill-fame; to 
establish and regulate one or more public 
pounds, and to provide for the sale of animals 
impounded, and to fix the feesto be paid per- 
sons impounding animals, and the redemption 
fees to be paid; to regulate and prevent and to 
provide for the destruction of dogs running at 
large; to regulate or prohibit swimming or 
bathing in the waters of or bounding the town; 
to regulate the removal or destruction of build- 
ings that are liable to fall or that are dangerous 
to life; to regulate or prohibit the carrying on of 
manufactures dangerous in causing or promot- 
ing fire; toregulate or prohibit the manufacture, 
sale, keeping, storage or use of fire-works, gun- 
powder, camphene, kerosene, burning fluid, 
nitro-glycerine, dynamite or other inflammable 
or explosive materials; to raze and demolish 
any building or erection when necessary to pre- 
vent the extension of a conflagration, and to 
provide for the ascertainment and payment of 
just damages and compensation to owners of 
property destroyed in such cases; to regulate or 


* prohibit the use of firearms and the carrying of 


weapons of any kind; to erect, provide, repair 
and control a town hall, police and station 
houses, fire engines and such other buildings as 
may be necessary; to regulate, license or pro- 
hibit inns, taverns and restaurants, and the sale 
or transfer of spirituous, vinous, malt or other 
strong or intoxicating liquors; provided, bow- 
ever, that no such license shall be granted toany 
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person who is not a citizen of the United States; 
and to fix and prescribe the terms and condi- 
tions upon which licenses for such purposes 
shall be granted, and to provide for the revoking 
and annulling of licenses for violations of such 
conditions; provided, however, that all such con- 
ditions be printed on the license; and provided 
further, that no license shall be granted unless 
the applicant shall first pay to the town clerk 
such license fee as may be required by any gen- 
eral law of this state, and if there be no general 
law, such fee, not less than fifty dollars, as may 
be fixed by ordinance; andif the application is 
rejected the deposit shall be returned; to pro- 
vide that the penalty for a second conviction 
within six months of a violation of any such or- 
dinance shall be a fine not exceeding one hun- 
dred dollars or imprisonment in the county jail 
not exceeding three months; to license and reg- 
ulate cartmen, porters, hack, cab, omnibus, 
stage and truck owners and drivers, carriages 
and vehicles used for the transportation of pas- 
sengers and merchandise, goods or articles of 
any kind, and torequire the owners to mark 
vehicles in such manner as the council shall des- 
ignate; and to license and regulate auctioneers, 
common criers, pawnbrokers, junkshop keep- 
ers, sweeps and scavengers, and to prohibit un- 
licensed persons from acting in such capacities; 
to license and regulate peddlers, hawkers and 
hucksters, and to require the payment of license 
tee of not exceeding five dollars in all cases, ex- 
cept as herein otherwise provided; and no license 
granted for any of the aforesaid purposes by any 
other authority shall be valid, except license 
granted by the governor to hawkers and 
peddles; to fix the penalty where the same is 
not fixed or provided for by this act for the vio- 
lation of any ordinance by this act authorized to 
be passed, which penalty shall bea fine not ex- 
ceeding twenty dollars, and in case of non-pay- 
ment thereof, imprisonment in the county jail 
not exceeding thirty days; to provide tor, estab- 
lish, regulate and control a fire department and 
to establish rules for the government thereof 
(whose members shall be exempt from military 
duty in time of peace, and from serving as jurors 
in courts for the trial of small causes), and to 
provide engines and other fire apparatus, and to. 
designate the manner of appointing and remov- 
ing members of the fire department; to provide 
for the government of the fire department and 
the care and repair of the engines and other fire 
apparatus, and for the purchasing of necessary 
supplies by a board of fire commissioners, con- 
sisting of five members, to be appointed by the 
council, who shall hold office for one year and 
who shall receive no salary; and to further pro- 
vide for the payment of the lawful debts con- 
tracted or incurred by such commissioners. 

48. And be it enacted, That the council shall 
have power by ordinance to regulate the use of 
the streets of the town by street railway com- 
panies; to require such companies to lay and 
confine their tracks according to such grades of 











the street as may from time to time be estab- 
lished by the council; to keep that portion of the 
street lying between the rails paved and in good 
repair, also to keep the street to the extent of 
eighteen inches beyond the rails in good repair 
and on a level with the rails; tokeep their tracks 
free from snow and ice and compel the removal 
of the same from the streets, and to provide a 
penaltv not exceeding fifty dollars for every 
violation of such ordinance. 

49. And beit enacted, That in case the boun- 
dary line between any town formed under this 
act and any other municipality shall be one of 
the extreme lines of a street or road, such 
street or road being wholly within such town, 
it shall be lawful for the council of such 
town to pass ordinances regulating the use of 
such street or road by owners or occupants of 
property in such other municipality adjoining 
such street or road, and to provide penalties for 
the violation of such ordinance not exceeding 
ten dollars fine; and it shall be lawful for any 
coustable or policeman of such town to execute 
any process issued by the recorder for the viola- 
tion of any such ordinance within the territo- 
rial limits of such other adjoining municipality. 

50. And be it enacted, That the council shall 
have power by ordinance to provide for, estab- 
lish, regulate and control aday and night police, 
and to regulate and define the manner of their 
appointment and removal, their duties and com- 
pensation; provided, that such police force (ex- 
cluding officers) shall not exceed more than one 
policeman to every eight hundred inhabitants; 
and provided further, that no policeman or po- 
lice officer shall be removed except for neglect 
of duty, misbehavior, incompetency or inability 
to serve. 

s1. And be it enacted, That the council shall 
have full power to enact and pass such and so 
many other ordinances or by-laws for the peace, 
good govern:nent, order, welfare and conven- 
ience of the town as they may deem necessary, 
proper and expedient, not repugnant to this 
state or of the United States. 

52. And beit enacted, That the council shall 
have power to pass ordinances appropriating 
and providing for raising by taxation moneys for 
the following purposes: 

I. For lighting the streets of the town; 

II. For the support ofthe police department; 

III. For the maintenance of the fire department; 

IV. For regulating, cleaning and keeping in re- 
pair streets and highways ; 

V. For repairs to public buildings ; 

VI. For the relief of the poor; 

VII. For water for the extinguishment of fires; 

VIII. For the payment of interest upon the debt 
of the town and such part of the principal as shall 
from time to time become due and payable; 

IX. For the sinking fund required to be raised; 

X. Fur the general and incidental expenses of 
the town including the printing and publication of 
minutes of council, ordinances and such other 
matters required by law to be published ; 
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XI. For the support of public schools; and no 
appropriation shall be made or ordered for any 


other purpose, except by a majority of the voters of 


the town voting at an annual town election. 

53. Aud be it enacted, That the council shall 
have power to provide for the lighting of the 
streets, avenues and public places of the town, in 
such places as they in their judgment may deem 
necessary. 

54. And be it enacted, That the council shall have 
power to provide for a supply of pure and whole- 
some water to the inhabitants and for extinguish- 
ment of fires, by contract, either with private cor- 
porations or with adjoining municipalities owning 
or controlling water work:; and the council shall 
have power to fix and determine the terms and con- 
ditions upon which private companies may lay 
their mains or pipes in the streets of the town. 

55. And be it enacted, That the council shall have 
power to designate ar official newspaper in which 
all advertisements and notices required by law to 
be published shall be publisueu, 

56. And be it enacted, That the council shall have 
power to borrow money temporarily, in the name ot 
the town, in anticipation of appropriated revenues 
not exceeding in amount one-half of such antici- 
pated revenues, 

57. And be it enacted, That the council shall have 
power at any time to direct a special election to fill 
any vacancy that may occurin their own body. 

58. And be it enacted, That the council may re- 
quire the owners or occupants of any parcel of land 
fronting on any improved street to keep the side- 
walks, flagging, curbs and gutters in front of such 
land in good repair, and if in any case, after rea- 
sonable notice, such repairs be not done by such 
owner or occupant, the council may have the same 
done, and the expense thereof, with interest and 
costs, may be recovered by the council by suit in 
the name of the town against such owner as for 80 
much money due for labor performed and material 
furnished by said town for such owner or occupant, 
at his request, or may be assessed as a tax on such 
Jot, and shall be a lien thereon, and be collected as 
other taxes are collected. 

59. And be it enacted, That the tewn council shall 
appoint three discreet persons, residents and tree- 
holders of the town, to be commissioners of assess- 
ment and who shall hold their office for three years, 
except as hereinafter provided, the said commis- 
sioners shall make all assessments for improvements 
of every kind under this act; provided, that if any 
of the said commissioners shall be interested in the 
matter of any such assessments the council shall 
appoint some discreet and impartial freeholder or 
freeholders, resident in said town, to act in regard 
to such assessment in lieu of the commissioner or 
commissioners interested therein as aforesaid ; and 
every report of assessments made by commissioners 
ef assessment shall b2 accompanied by the oath or 
affirmation of each commissioner making the same 
that he is not interested, directly or indirectly, in 
the matter of the assessment, and that he has per- 
formed his duties in relation thereto honestly, 
faithfully and impartially, to the best of his ability, 
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skill and understaoding, which oath or affirmation 
the clerk of the said town is hereby authorized to 
administer; and the first commissioner appointed 
under this act shall determine among themselves by 
lot which of them shall serve for one, two and three 
years respectively, and thereafter annually one 
commissioner shall be appointed to serve for the 
full term of three years. 

60. And be it enacted, That the council shall have 
power and they are hereby authorized by ordi- 
nance— 

To lay out, open, straighten, widen and extend 
any street, avenue or highway, or any part or sec- 
tion thereof, and to take and appropriate for such 
purpose any necessary lands and real estate upon 
making compensation to the owners thereof as 
hereinafter provided; to provide for grading and 
altering the grade of streets and avenues in the 
town, and filling, macadamizing, guttering, curb- 
ing, bridging, planking, graveling, paving, and re- 
pairing the same; to make and adopt a general 
plan of sewerage and drainage for such town or any 
section thereof, conformably to which all sewers 
and drains, receiving basins and ali other appurte- 
nances of public drainage shal] be made; to pro- 
vide for the building and constructing of public 
sewers and drains, and for taking land and real 
estate for building the same and for acquiring an 
outlet for sewers over and through lands in adjoin- 
ing municipalities; provided, that the consent of 
such adjoining municipality and of such other mu- 
nicipality (if any) as may in any manner be af- 
fected by such outlet shall be to that end first ob- 
tained; provided, however, that no ordinauce for 
any of such purposes shal] be passed except in the 
manner hereinafter stated and unless it shall re- 
ceive the votes of two-thirds of the members of the 
council; and provided further, that any such or- 
dinance may be introduced and passed at the same 
stated meeting of the council, 

61. And be it enacted, That streets or sections of 
streets shall be laid out, opened, straightened, ex- 
tended, jwidened or otherwise changed as to their 
boundaries, in the following manner and not other- 
wise: a petition, in writing, signed by the owners of 
one-sixth of the property fronting on the improve- 
ment desired, shall be presented to the council, set- 
ting forth accurately the improvement desired, to- 
gether with a deposit of such sum of money as the 
council shall direct, towards meeting the expense in 
case such improvement shall not be ordered, which 
sum, 11 the improvement shall finally be determined 
to be made, shall be returned tothe petitioner or 
petitioners; and if such improvement .hall not be 
determined to be made, said sum, less any expenses 
that may have been incurred, shall be returned as 
aforesaid ; if the council shall favor the petition 
the same shall be referred to the commissioners of 
assessment and atown surveyor not interested in 
such improvement, who shall thereupon make a 

map of such improvement, showing the real estate 
to be taken therefor, and all the property, which in 
the judgment of the said commissioners, will be 
specially benefited thereby, designating each jot 
and parcel on said map by a letter or number; said 
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commissioners shall also ascertain, so far as prac- 
ticable, the name of the owners of said real estate 
to be taken and property to be benefitea, and the 
interest of each of the owners of real estate to be 
taken, and when such names or estates are not 
known they shall so report; they sbail also ap- 
praise the value of the interest of each known 
owner of real estate to be taken, andthe damage to 
be done to such owner by taking the same; and 
where the estates in any plot of land are unknown ,. 
they shall appraise the value of or the damage done 
to the fee simple; said commissioners shall also es- 
timate all other expenses likely, in their judgment, 
to attend the completion of the improvement; said 
commissioners sball also estimate the amount 
likely to be realized from the sale of any buildings 
or paris of buildings, required to be taken on ac- 
count of said improvement ; this probable net cost 
they shall then assess upon the land to be specially 
benefited, in proportion to the benefit to be re- 
ceived; thereupon they shall, under their hands, 
make a report of the facts ascertained and of the 
appraisements, estimates, determinations and as- 
sessments made by them concerning said improve- 
ment, and shall file such report and their map with 
the clerk of the town; thereupon the said clerk 
shall cause a notice of the filing of said map and re- 
port to be prinied in the official newspaper of the 
town, or, if there be none, a newspaper published in 
the county and circulating in the town, for the 
period of two weeks, which notice shall contain a 
general description of the improvement intended, 
of the land to be taken, and of the land to be as- 
sessed therefor, and shall state the time and place 
‘when and where the council will meet to hear and 
consider any objections to said report or to the im- 
provement, which may be presented in writing; 
said clerk shall also, within said period, cause no- 
tices to the same effect to be posted at points not 
over three hundred feet apart along the whole line 
of said improvement, the time appointed for hear- 
ing such objections being not less than ten days 
after the expiration of said period of two weeks, 
and shall also, within the said period, serve a copy 
of such notice upon resident owners of real estate 
effected thereby, but the omission of the clerk to 
serve such notice shall not invalidate any of said 
proceedings ; and all objections at such time and 
place, presented 1p writing, the council shall con- 
sider and adjudicate upon, and the awards or as- 
sessmenis made in said report may be corrected ac- 
cordingly ; a copy of which corrections signed by 
the chairman of the council, shall be filed with the 
said clerk within twenty days after the expiration 
ot said period of two weeks; if the said council 
shall then determine to make said improvement, 
notwithstanding any objections to the same, the said 
council shall confirm said awards, with the correc- 
tions, if any, and pass an ordinance ordering said 
improvement to be made and completed in such 
manner as said council may direct, under the su- 
pervision of said commissioners of assessments; 
provided, the said council shall not proceed to. 
make any such improvement if the owners of the 
property subject to more than two thirds of the 
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assessment for the improvement shall remon- 
strate against the same being made; the said 
council shall also pass a resolution directing the 
several sums awarded to be paid to the persons 
to whom the awards are made for real estate 
taken and damages sustained in making sail im- 
provement, and upon the passage of such resolu- 
tion the fee sim~le of said real estate to be taken 
shall be vested in the town; provided. that where 
the commissioners shall have reported the pame 
or estates of the owners of any plot as unknown, 
the said resolution shall direct the sum of the 
award on account of such plot to be paid to the 
owners thereof, when and as their interest may 
appear, and any such owner or person interested 
in said laud may by bill in chancery, according 
to the pra tice of that court, have the raid sum 
distributed or in whole or in part paid over to 
him, as law and justice may require; after the 
completion of said improvement the said com- 
missioners shall ascertain and determine the 
actual net cost thereof, and ehall assess, as here- 
irafter provided, such actual net cost upon the 
lands specially benefited in proportion to the 
benefit received. 

62. And be it enacted, That whenever by the re- 
port and map of the said commissioners, corrected 
as aforesaid, it shall appear that an award has been 
made to any person for property taken or damage 
sustained, and that such person 1s also assessed 
for benefits received on account of the same im- 
provement, the» if the assessment equa! ur exceed 
the award, no payment shall be made on account 
of such award; and if the award exceed the assess- 
ment, only so much of the award as is in excess 
shall be paid, and the resolution of the council 
ordering the awards to be paid shall be framed ac- 
cordingly; and when the amount to be assessed 
shall be fiually determined, such amount shall be 
set off against the amount of the award unpaid; 
and if the amourct of the award unpaid be in ex- 
cess, the assessment shall be cancelled, and such 
excess only shall be paid to the person to whom 
the award is made; andif the amount of the as- 
Sessment be in excess, the award unpaid shall be 
cancelled, and such excess only shall be alien upon 
the property assessed; the rest of the award or as- 
sessment, as the case may be being also cancelled. 

63. And be it enacted, That whenever any per- 
son who shali have presented objections as afore- 
said, to an award, shal! be dissatisfied with the de- 
termination of the council, thereupon such person 
may commence an action on contract against the 
said town in the circuit court of the county, or in 
the supreme court of this state (provided that the 
trial shail be had in the county in which such town 
is located), which action shall proceed in ali things 


as if snch town had, upon taking the real estate | 


required for the said improvement, agreed in writ- 
ing to pay therefor the value thereof and the dam- 
age done by taking the same, and if in said action 
the plaintiff shall recover more than the 
amount awarded as afvresaid he shall _re- 
cover his taxible costs according to law; 
and if he shall not recover more than the 








amount awarded, then the defendant shall re 
cover his taxable costs aguinst the plaintiff, and 
shall be entitled to have them deduc'ed from the 
amount recovered by the plaintiff, and execution 
shall issue ouly for the balance, the assessment (if 
any) against. the plaintiff being alsc deducted from 
the amount of the judgment; provided, always, 
that no such action shall be brought by any per- 
son who may have received payment of the amount 
awarded, nor unless notice that such action sha,] 
be brought, be filed with tne clerk of said council 
wituin sixty days after the confirmation of the 
award, nor unless sach action be commenced with- 
in six montas atter such confirmation; provided 
further, that the judge of the said circuit court 
may, upon petiticn, for good cause shown, and 
upon such terms as he may direct, dispense with 
either or ali of the provisions in the last proviso 
contained. 

64. And be it enacted, That any street or section 
of a street may be graded, fligged, macadamized, 
paved, curbed, guttered or have a sidéwalk of any 
material constructed thereon, or be otherwise im- 
proved, us hereinbefore provided, in the following 
manner, namely: on the petition in writing to tLe 
council by the owners of one-sixth of the lands 
fronting on the street or section of street proposed 
to be improved, or upon like petition of ten free- 
holders, the council shall, by resvlutiou direct 
the town clerk to advertise such appiication or pe- 
titicn and th- notice hereinafter provided for, for 
at least! wo weeks, one iu each week successively, 
in the official paper of the town, or if there be 
none, in one or more newspapers published in the 
county and circulating in the county and circulat- 
ing in the town, and to post copies of the said pe- 
tition and notice in five public places in the town, 
designated by the council, at least ten days prior 
to the time fixed for the hearing of objections to 
such improvement; the clerk shal! also pubiish 
and post as aforesaid, with the petition, a notice 
signed by him, stating that objections in writing 
to said proposed improvement shal! be filed with 
him, and designating the time and place when and 
where the town counci! will meet to consider such 
objections, which time shall not be less than ten 
days after the date of the first publication of such 
petition and notice as aforesaid; and the said 
clerk sha!] also serve like noticeon the owners of 
property residing along the street or section of 
streets so propotred to be improved, at least five 
days before the time designated in said notice; 
provided, however that no assessment shall be set 
axide or affected by reason of the failure of said 
clerk to serve such notice; and at or before the 
time named in such notice the said c’erk sha!! file 
in his office affidavits showing that such petition 
and notice have been published and posted as here- 
in required; at the time named in such notice the 
council shull proceed to consider such objections 
as shall have been presented, and if it appear that 
appear that the owners of two-thirds of the land 
fronting on such proposed improvement have ob- 
jected thereto, such improv: ment shall not be 
made and all costs and expenses incurred in such 
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proceedings shall be paid by the petitioners, to se- 
cure which the council shall in all cases require a 
deposit of fifty dollars before receiving any peti- 
tion; and the council may, in its discretiou, de 
termine not to make such improvement, in which 
case the deposit made by the petitioner or peti- 
tioners, less any expenses that may have been in- 
curred, shall be returned to him or them; and the 
defeat of any ordinance for such improvements, 
introduced before the council, shall be conclusive 
as to the determination of the council not to make 
such improvement; at any time after the time 
named in said notice for obiections, the council 
may proceed to pass an ordinance for such im- 
provement, and such ordinance shall be valid if 
it describes in general language the improve- 
ment required to be made and done, and it shall 
not be necessary to state therein any other mat- 
ter or thing connected with said improvement, 
the town clerk shall publish and post such ordi- 
nance in the same manner and for the same 
time he is required to publish and post the peti- 
tion for the improvement described therein; and 
he shall file in his office an affidavit showing that 
such ordinance has been duly published and 
posted: at any time after the passage of such 
ordinance the council may require the clerk to 
advertise for proposals for doing the work of and 
furnishing the materials necessary for such im- 
provement, in the official paper of the town and 
in such other newspapers a~ shall be designated 
by the council, which proposals shall be pre- 
sented in such form and manner and under such 
regulations as the council shall prescribe; upon 
the coming in of such proposals the council may 
enter into contract with the lowest responsible 
bidders on the terms of their proposals; provided, 
however, that the courcil may reject all bids if 
they deem it for the interest of the town so to do, 
in which case they shall again advertise for pro- 
posals and shall proceed in all things as if no 
proposals had been offered; and the council stall 
require the person or persons so entering into 
contract with the town to give bonds with ample 
free old security for the due performance thereof. 

65. And be it enacted, That sewers may be 
built and constructed in any of the streets of 
the town under the control of the town au- 
thorities on the petition of owners of one- 
sixth of the lands adjoining the proposed 
route of the sewer; and the proceedings, 
after receiving such petition, shall be in all 
respects the same as are hereinbefore set 
forth for flagging and grading of streets, and 


all the provisions of this act relating to flag- 


ging and grading of streets shall be applica- 
ble to proceedings for the construction of 
sewers, except as modified in and by this sec- 
tion. 

66. And be it enacted, That the council 
may appoint an inspector over the work and 
materials on any sewer or street improve- 
ment and may fix his compensation; the 
amount of such compensation shall be in- 
cluded in and form part of the cost of the 
improvement. 
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67. And be it enacted, That before the 
council accept any work on any sewer or 
street improvement, or any final payment be 
made to the contractor, the council shall pub- 
lish as aforesaid a notice stating when the 
council shall meet to receive and consider 
objections in writing to the work and ma- 
teriais done and nsed in such improvement, 
and if any such objections shall appear to be 
well founded, the council shall take such ac- 
tion thereon asin their judgment the inter- 
ests of the town shall require. 

68. And beit enacted, That where it shall be 
necessary in the construction of any public 
sewer to take or use private property for 
that purpose, the council shall have power 
to provide, in the ordinance for the building 
or constructing of any such sewer, for the 
taking of such private property 41s is neces- 
sary; for that purpose the damages and 
awards to be made for lands so taken shall 
be determined and made by the commission- 
ers of assessment who shall report the same 
to the council, and thereafter the proceed- 
inzs shall be the same in all respects as are 
hereinbefore provided for opening of streets. 

69. And be it enacted, That where any town 
shall be so situated that it shall have no im- 
mediate outlet for sewage except through 
adjoining municipalities or by connections 
with sewers existing or contemplated to be 
built in adjoining municipalities, it shall be 
jJawful for the town council of the town and 
the governing body of such adjoining mu- 
nicipality to enter into contract for the pay- 
ment of a sum in gross by such town for the 
right to connect with any sewer or sewers in 
such adjoining municipality, and the amount 
of such contract price shall be included in 
the ccsts of making the sewer in and through 
such town which it is proposed so to connect 
with the sewerin the adjoining municipal- 
ity, and shal! be assessed in the manner here- 
inafter directed as if such contract price 
were a portion of the cost of wholly con- 
structing the sewer within the territorial 
limits of the town. 

70. And be it enacted, That the council shall 
have power to issue improvement certifi- 
cates, payable within one year or less with 
interest. to the amount of eighty per centum 
of the work done on any street, sewer or 
other public improvement when certified as 
correct by the engineer in charge of the 
work; and when the contract is fully com- 
pleted and the work is accepted the town 
council may issue a certificate for an addi- 
tional fifteen per centum of said work done, 
and in not less than three nor more than six 
months after the date of the acceptance of 
the work may issue a final certificate for the 
balance dué, unless some errors or defects in 
the work shall have appeared, in which case 
the certificate shall be withheld until the de- 
fect or errors are rectified to the satisfaction 
of the council. 
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71. And be it enacted, That the cost and ex- 
pense of widening, ovening or extending any 
street, and after the completion thereof the 
whole cost of any street, sewer or other pub- 
lic improvement, shall be ascertained and de- 
termined ty the commissioners of assess- 
ment, and such cost and expense shall, so 
far asthe same can be, be assessed upon the 
lands and real estate specially benefited by 
the improvement, in proportion to the bene- 
fit received; and no lot or parce! of land shall 
be assessed more than it is so specially bene- 
fited; and if the total cost of any improve- 
ment shall exceed the aggregate assessable 
special benefits, the excess shall be borne 
and paid by the town at large; the commis- 
sioners shall file their report with the town 
clerk, which shall be accompanied by a map 
showing what lots and parcels of land are 
specially benefited by the improvement the 
amount assessed as special benefits upon 
each lot or parcel of land, and the names of 
the owners of the several lots and parcels of 
land assessed, su far as the commissioners 
can ascertain the same, and the amount, if 
any, of the excess of the cost of the improve- 
ment over the aggregate assessable special 
benefits; but no assessment shall be deemed 
defective by reason of any mistake in the 
names of the owners of lands assessed or 
omitting the said names or any of them; the 
clerk shall publish and post notices in the same 
way and manner hereinbefore prescribed for 
publishing and posting the petition for the 
improvement and its accompanying notice, 
stating that the map and report of the com- 
missioners have been filed in his office, and 
that the council will consider any objections 
to such report, map and assessment presented 
in writing on or before a day namedin such 
notice to be fixed by the town council, which 
day shall be at least ten days after the first 
publication of such notices; after considering 
such report, map and assessment, and such 
objections as may have been presented against 
the same, the said council may confirm the 
said report, map and assessment, or if deemed 
necessary may return the same to the com- 
missioners for revision and correction, who 
shall return the same corrected and revised 
without unnecessary delay; and thereafter 
the council may, without further notice, con- 
firm the said report, assessment and map. 

72. And be it enacted, That no certiorari injunc- 
tion or other writ or process shall be allowed or 
granted toset aside any ordinance for any im- 
provement after the contract therefore shall have 
been awarded by the council of the town; and no 
certicrari, injuoction or other writ or process 
Shall be allowed or granetd to set aside any assess- 
ment made for any sewer or street improvement 
of any kind after thirty days shall hawe elapsed 
from the cate of the contirination of such assess- 
ment by the council of such town. 

73 And be it enacted, That the council shall 





have the power to issue bonds payable in not ex- 
ceeding ten years, and bearing interest at not ex- 
ceeding six per centum per annum, to raise mon- 
eys to pay for lands taken for opening or extend- 
ing or widening streets, constructing roads or 
building scwers, or for the redemption of im- 
provement certificates issued nnder this act, or to 
pay any judgment recovered against the town, 
and the counc:! may likewise issue bonds to run 
not exceeding ten years, and bearing interest at 
not exceeding six per centum per annum,as above, 
to renew such part of the bonded debt of the mu- 
nicipality of which the town is the successor 
which may become due and payable, and for the 
payment of which no provisions shall have been 
made. 

71. Aad be it enacted, That the fiscal year of the 
town shall commence on the first cay of May in 
each year. 

75. And be it enacted, That all moneys received 
on redemption of lands from sales for unpaid 
taxes, and for or on account of arrears of taxes, 
shal: bs apportioned to and among the severab 
app:opriations for which such taxes were raised, 
except that the costs of sale and redemption fee 
shall be paid into the incidental fund, and ali mon= 
eys received on redemption of lands from sales 
for unpaid assessments shall be paid into the 
sinking tund, excepting costs of sales, shall be re- 
turned to the incidental fund; all unexpended bal- 
ances remaining at the close of any fiscal year 
shall b» appropriated or transferred or otherwise 
disposed of asthe council in its judgment shall 
deem proper. 

76. And be it enacted, That there shall be an- 
nually raised by taxation asum sufficient to pey 
allinterest accruing on the bonded debt during 
the fiscal year, and also at least three and one- 
third per centum of the principal of such bonded 
debt, excluding therefrom bonds issued for -treet 
improvements, which shall be paid into the sink- 
ing fund. 

TT. And be it enacted, That all moneys received - 
for licenses, and ail other moneys received and 
not specifically appropriated, shall be paid into 
the incidental fund. 

78. And be it enacted, That all taxes and assess- 
ments in such town shail bear interest at the rate 
of seven per centum per annum from the time the 7 
same became due and payable. ; 

79. And be it enacted, That all taxes and o!l as- 
sesesments heretofore or hereafter levied, assessed 
or made upon any lands, tenements or real ¢state,. 
situate in such town, shall be and remain a lien 
thereon until paid notwithstanding any devise, 
descent, alienation, mortgage or other encums- 
brance thereof; and if the full amount of any such | 
tax or assessment shall not be paid and satisfied ~ 
within such time as shall be limited and appointed 
by the council for the payment thereof, it shall 7 
and may be lawful for the council to cause such © 
lands, tenements or real estate to be sold at pub-~ 
tic auction for the shortest term for which any” 
person willagree to take the same and pay such | 
tax or assessment, or the balance due thereof re= 











